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REINVENTED TAXATION AND THE 
TAXPAYER'S DEFENSE ACT 

THURSDAY, JULY 29, 1909 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCIAL 

AND ADMINISTRATIVE LAW, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to call, at 10 a.m., in Room 

2237, Raybum House  Office Building,  Hon.  George W.  Gekas 
[chairman of the subcommittee] presiding. 

Present: Representatives George W. Gekas, Steve Chabot, 
Jerrold Nadler, and Martin T. Meehan. 

OPENING STATEMENT OF CHAIRMAN GEKAS 
Mr. GEKAS. The committee will come to order. Because we lack 

the necessary quonun to conduct a hearing it being required by the 
rules that two members shall be in attendance before such a hear- 
ing cam be conducted, we are forced to recess until the appearance 
of the next member of this committee, but in the meantime we 
have kept faith with the Chair's insistence that all hearings £md 
meetings will begin on time. We stand in recess until the appear- 
ance of the next member. 

[Recess.] 
Mr. GEKAS. The record will reflect the attendance of the gen- 

tleman from New York, Mr. Nadler, along with the Chair, thus 
constituting the necessary quorum to conduct a hearing, and so we 
shall proceed. This hearing has been determined on the basis that 
something needs to be done about some of the free-wheeling agen- 
cies that are part of the Federal Government. 

At a time when the Congress is in a heavy momentum toward 
reducing taxes, both in the House and the Senate and even the ad- 
ministration is contemplating some form of tax cut. While we on 
the right hand are attempting to do that, on the left hand, driven 
by the agencies, they have inordinate power conferred sometimes 
inadvertently by the Congress itself to raise revenues and thus 
dampening the effect of a tax cut that seems to be moving toward 
final culmination. 

And so we are worried about that. What we want to try to do 
is to see whether there might be a system that we could develop 
whereby when an agency contemplates either because they believe 
that the Congress has authorized them to do so or demanded that 
they do so or on its own creates a situation in which they inno- 
vatively determine that the best way to follow the will of the Con- 

(1) 



gress is to raise revenues. Those practices have to come to the light 
of day, and the Congress has to take more responsibility for pre- 
venting that kind of hidden tax. 

So we have several instances of that and, of course, the universal 
service tax, as we call it, is the prime example of that. And what 
we do here today and what we will be doing in the introduction and 
hopeful passage of the legislation that accompanies the content of 
this hearing will be not so much to upset the process that is al- 
ready underway in that universal service tax scenario, but to pre- 
vent such occurrences in the future. Thus, we will be able to, as 
a Congress finally gets a heindle on the full free-wheeling power of 
the agencies, to take a couple of words out of a statute and inter- 
pret them to suit the way they believe that the intent of Congress 
should be fulfilled. 

It is a very worrisome subject matter and we intend to explore 
it fully with the witnesses at hand. Does the gentleman from New 
York have an opening statement? 

Mr. NADLER. Yes, Mr. Chairman. Thank you, Mr. Chairman. 
Well, here we go again. It is time to waste some more taxpayer 
money holding a ridiculous hearing on fees charged by agencies 
that Congress has either authorized or mandated. The hearing ros- 
ter is again packed with the usual Ust of RepubUcan constituencies. 
That is the prerogative of the majority. There might have been a 
Uttle sporting for the msyority to invite those agencies, as the mi- 
nority requested, that will be the subject of today's ceremonial 
lynching, to testify as well so that we could get their take on these 
taxes or fees or whatever you want to call them £ind not have only 
a one-sided hearing. 

I really do not think that a modicimi of balance is too much to 
ask though I am apparently wrong about that. At any rate, I would 
ask the chairman to join me on a bipartisan basis, after the hear- 
ing in sending to each agency the testimony attacking it and re- 
questing the agency provide its response and its side of the story. 
I really think that is only fair. 

We can argue ad infinitum of whether charges are a tax or a fee. 
I personally like the coinage of past RepubUcem administrations, 
"revenue enhancements," which still ranks as one of the all time 
outstanding euphemisms. Whatever they are called, the courts 
have been clear on what constitutes a tax and the Constitution is 
equally clear that all measvu-es raising revenues must originate in 
the House. 

Some of these fees, including the universal service charge, have 
been chaUenged in court. That particular case is now pending. In 
one case, that of the domain name fee. Congress acted to remove 
a legal cloud over the program and to make clear that it was legal. 
We will hear from one member who does not like this fee and who 
strenuously disagrees with the majority of the Republican con- 
trolled Congress that voted to remove the legsd cloud over this fee. 

If my colleagues have a quarrel on this account, it is not with 
an errant agency but with the Republican-controlled Congress that 
acted to make cle«ir that this fee is a legal fee. The quarrel, apart 
from pandering to interest groups that do not Uke pajdng these 
fees, appears to come down to an accounting dispute. How much 
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of a fee goes to the service it is supposed to support and how much 
goes to other governmental functions. 

Excessive fees may be a fitting subject for a lawsuit or for an 
oversight hearing, but the chairman proposes to do something 
more. The legislation being considered today would require Con- 
gress to act affirmatively to ratify agency actions pertmning to 
taxes or fees however denominated. The use of the term tax in this 
context is unclear. I suppose that provision of this bill, if the bill 
ever passes, will create lots of jobs for trial lawyers. 

This bill in reality, aside from being a full employment bill for 
trial lawyers, is yet another piece of legislation designed not to in- 
sure the proper implementation of the law but to tie the executive 
agencies up in knots. Perhaps wealthy communication conglom- 
erates are more important to the majority than providing rural and 
inner city schools and hospitals hke those in my district and for 
that matter in the chairman's district with access to the Internet. 
I personally think universal service is a very good thing. 

We have already debated that issue on the merits and it is the 
law. The chairman's bill wouldn't change the law but it would tie 
down Congress as we have to revisit every fee rather than do our 
jobs like, for instance, pass the behind schedule appropriation bills. 
It would also tie the agencies up in knots wasting time in addi- 
tional bureaucratic hurdles rather than doing the job Congress has 
assigned to them. 

In the end we are left with Oliver North's contribution to the 
English language, "plausible deniability." These fees did not spring 
from the head of Zeus. They are the product of laws and policies 
this Congress mandated. Now some members want to be shocked 
to find the money being collected when we authorize the fees and 
so they seek plausible deniability with hearings and bills like this 
one. 

We have been here before. I suppose we are doomed to retirni. 
I would suggest that if members do not like a fee they should take 
the responsibility for repealing it as Mr. Terr/s legislation would 
do in one instance and either find another source of funding or let 
the program die and take the responsibility for that. If members 
think that the agricultural commodity promotion program is a 
waste of money, they can eliminate it by voting to do so. I C£in as- 
sure you there will be no tears shed in my district in Manhattan 
or Brooklyn. 

We are not going to do that today. We are going to have another 
round of denimciations and silly process arguments leading no- 
where instead. We all know this silly bill is not going to be signed 
into law. We all know this hearing is simply an attack, an unfair, 
one-sided attack, on the agencies. If it weren't designed for that, 
the agencies would have been invited for their point of view as we 
requested, and we all know it is a waste of time. I yield back the 
balance of my time before we start wasting the rest of it. Thtuik 
you, Mr. Chairman. 

Mr. GEKAS. The gentleman has indulged once again in innuendos 
and attacks and in unwarranted criticism of another member's mo- 
tivations, namely, the Chair's. This is a serious attempt to look at 
a very serious problem. The gentleman does it time and time again 
and despite the efforts of comity on the part of the Chair in every 



regard, I have to listen time after time to this kind of tirade im- 
pugning the motives or the wisdom by the Chair of bringing before 
the committee a matter that is of interest and of a serious nature. 

The record will reflect that nowhere do I recall a request by the 
minority, by the gentleman from New York for—nowhere do I re- 
call a request by the minority through the minority ranking mem- 
ber or anybody else to bring a peirticular agency that is under the 
gun or being targeted, as the gentleman from New York might 
imply by these hearings, to bring the other side of the story, to 
bring witnesses that they beheve would counter, but, no, he is sat- 
isfied, the gentleman fi^m New York is, in leveling attacks to cover 
the dissatisfaction he has with looking into an issue that is rel- 
evant to the very situation we face here today, the insistence upon 
the Congress of bringing about tax cutting and to regulate taxes in 
a way that will be fair to the American people. 

So I want the record to reflect that I reject every single word that 
the gentleman has uttered here today, every single one, and would 
ask him in the future to downplay some of the personal vitriol that 
he feels against everything that is done by the Kepublican majority 
which is a purely partisan bone in his body that never seems to 
lack substance. And, therefore, I will proceed with the hearing with 
an admonition to the gentleman that I will not permit his vitriol 
to go unanswered. 

Mr. NADLER. Mr. Chairman. 
Mr. GEKAS. I don't want any more vitriol. 
Mr. NADLER. I am not giving any more vitriol. Mr. Chairmem, I 

don't consider it vitriol. I would say that requests were made of the 
msyority staff by the minority sta^ to invite the agencies. But be 
that as it may, they were made. But even if they hadn't been made, 
if you have a hearing like this, the gist of which is various people 
saying that agencies have acted unfairly, that they are abusing 
their authority by enacting taxes in the guise of fees, elementary 
fairness and not only fairness but elementary if you are going to 
learn anything from a hearing, would dictate that you invite at 
least some of the agencies so you hear the other side. 

Mr. GEKAS. The gentlemem has amply stated his insistence on 
fairness so he begins the whole proceeding with an unfair 
intempered attack on the Chair and its motivation. Therefore, we 
are well balanced now. We are both angry and so let's proceed with 
the hearing. We have a distinguished panel of colleagues who are 
interested in this subject matter and not in vitriol, I don't believe. 

J.D. Hayworth is serving this third term representing Arizona's 
Sixth Congressional District. He serves on the House Ways and 
Means Committee and he is the first representative from Arizona 
to be appointed to that committee. He eauned a bachelor's degree 
from North CaroUna State University in speech conmiunications 
and political science. He and his wife Mary have three children and 
are residents of Scottsdale, Arizona. 

Lee Terry was elected to Congress for the first time in 1998. He 
represents Nebraska's Second Congressional District. Before com- 
ing to Congress, he served on the Omaha City Coimcil for 8 years, 
2 years as vice president and 2 years as president. He was also a 
highly respected Omaha lawyer being the managing partner of a 
small law firm  specializing in civil cases.  Congressman Terry 



serves on the Committees on Transportation, Banking and Grovem- 
ment Reform. So with that, we will proceed and we will call upon 
the gentlemen to proceed as they were introduced. Representative 
Hayworth first. 

STATEMENT OF HON. J.D. HAYWORTH, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARIZONA 

Mr. HAYWORTH. Mr. Chairman and ranking member of the sub- 
committee, distinguished guests, thank you for inviting me here 
today to testify in support of the Taxpayer's Defense Act. It is an 
honor to join you, Mr. Chairman, in our effort to end taxation with- 
out representation. And I would ask unanimous consent at this 
point to include my full statement in the record. I would also like 
to thank the ranking minority member who brings to these pro- 
ceedings a sense of civility and soflspokenness that is completely 
in character with the fine people he represents in the State of New 
York. 

The Taxpayer's Defense Act would establish a system to aUow 
Congress, and only Congress, to approve new taxes before they 
take effect. Before an administrative tax could be imposed on the 
American people, an agency would submit the rule or regulation to 
our Congress. The majority leaders in both the House and Senate 
would introduce the bill by request. The bill would then be sub- 
jected to expedited procedures but would not go into effect until 
passed by the House and Senate and signed by the president. It is 
important to note that this legislation would only affect future ad- 
ministrative taxes, not those ciirrently in effect. 

I believe the constitutional precedent for this legislation is clear. 
Article 1, section 8 of the Constitution gives Congress "the power 
to lay and collect taxes." It doesn't give unelected, unaccountable 
bureaucrats this power; it only gives the power to Congress. More- 
over, the Constitution's separation of powers clause ensures that 
each branch of govenunent would have one specific duty. 

By delegating legislative powers to imelected officials, we are al- 
lowing the executive branch to become the maker and enforcer of 
our Nation's laws, which is in direct violation of the Founders' in- 
tent. By enacting the Taxpayer's Defense Act, Congress would once 
again restore accountability to Federal taxation and reduce the hid- 
den taxes that are being imposed on the American taxpayer. 

While administrative taxation has not been used often, it is used 
increasingly to circumvent the legislative process. One of the most 
troubling administrative taxes is the Federal Communication Com- 
mission tax on long distance telephone service, also known in my 
district and throumout the coimtnr infamously as the Gore tax. 
Every telephone ciuler in the United States is subjected to this tax, 
which raises approximately $2.5 biUion annually. 

Other regiilatory agencies are also doing an end run around Con- 
gress, including the Commerce Department's $1 tax on every Inter- 
net domain name. The National Science Foundation has tried a 
similar approach by authorizing a $30 tax on registration of do- 
main names on the Internet. Fortunately, a Federal judge ended 
this illegal tax, but not before taxpayers shelled out $60 million. 
The U.S. Department of Agriculture, through the Agricultural Mar- 
keting Service, has also gotten into the game with taxation of food 



commoditiefli^ order to fund advertising and promotion of com- 
modities. 

The point is simple, Americans cannot hold unelected executive 
branch emplovees accountable for this administrative taxation. 
However, AffllWB5ns can hold their representatives accoimtable for 
these taxes if we once again require Congress to vote on all of these 
administrative taxes. The Taxpayer's Defense Act would achieve 
this simple, practical and, I believe, noble goal. 

In December, 1773, American coloniste boarded three British 
ships in Boston Harbor and emptied their chests of tea into the 
sea. This event, which we all know as the Boston Tea Party, cele- 
brated American opposition to taxation without representation. 
That is why the Constitution specifically states that Congress shall 
have the power to tax. I urge this subcommittee to once again 
make Congress accountable for all taxation by passing this impor- 
tant legislation. 

Thanks again, Mr. Chairman, for the opportunity to testify in 
support of the Taxpayer's Defense Act. I am very happy to remain 
here and to answer any questions that you or any other members 
of the subcommittee may have. 

[The prepared statement of Mr. Hayworth follows:] 

PREPARED STATEMENT OF HON. J.D. HAYWORTH, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF ARIZONA 

Chairman Gekas, members of the subcommittee, and distinguished guests, thank 
you for inviting me here today to testify in support of the Taxpayer's Defense Act. 
It is an honor to join you in our effort to end taxation without representation. 

The Taxpayer's Defense Act would establish a system to allow Congress, and only 
Congress, to approve new taxes before they take effect. Before an adrainistrative tax 
could be imposed on the American people, an agency would submit the rule or regu- 
lation to Congress. The Msgority Leaders in both the House and Senate would intro- 
duce the bill by request. The bill would then be subjected to expedited procedures 
but would not go into effect imtil passed by the House and Senate and signed by 
the president. It is important to note that this legislation would only affect future 
administrative taxes, not those currently in effect. 

I believe the constitutional precedent for this legislation is clear. Article I, Section 
8 of the Constitution gives Congress the "power to lay and collect taxes." It doesnt 
give unelected, unaccountable bureaucrats this power; it gives only Congress this 
power. Moreover, the Constitution's "separation of powers" clause ensures that each 
branch of government would have one specific duty. By delegating legislative powers 
to unelected oflRcials, we are allowing the executive branch to become the maker and 
enforcer of our nation's laws, which is in direct violation of the Founders' intent. 
By enacting the Taxpayer's Defense Act, Congress would once again restore account- 
abiUty to federal taxation and reduce the hidden taxes that are being imposed on 
the Ajnerican taxpayer. 

While administrative taxation hasn't been used often, it is iised increasingly to 
circumvent the legislative process. One of the most troubling administrative taxes 
is the Federal Communications Commission (FCC) tax on long distance telephone 
service, which is also known as the Gore tax. Every telephone caller in the Unit^ 
States is subjected to this tax, which rtdses approximately $2.5 biUion annually. 
Other regulatory agencies are also doing an end run around Congress, including the 
Commerce Department's $1 tax on every Internet domain name. "The National 
Science Foundation has tried a similar approach by authorizing a $30 tax on reg- 
istration of domain names on the Internet. Fortunately, a federal judge ended this 
illegal tax, but not before taxpayers shelled out $60 million. 'The U.S. Department 
of Agriciilture, through the Agricultural Marketing Service, has also gotten into the 
game with taxation of food commodities in order to fund advertising and promotion 
of commodities. 

The point is simple: Americans csm't hold unelected executive branch employees 
accountable for administrative taxation. However, Americans can hold their rep- 
resentatives accountable for these taxes if we once again require Congress to vote 



7 
on all of these adminiBtrative taxes. The Taxpayer's Defense Act would achieve this 
goal. 

In December 1773, American colonists boarded three British ships in Boston har- 
bor and emptied their chests of tea into the sea. This event, whicn we all know as 
the Boston Tea Party, celebrated American opposition to taxation without represen- 
tation. That is why ibe Constitution specifically states that Congress shall have the 
power to tax. I urge this subcommittee to once again make Congress accountable 
for all taxation by passing this important legislation. 

Thanks agttin, Mr. Chairman, for the opportunity to testify in support of the Tax- 
payer's Defense Act I would be happy to remain here to answer any questions you 
or any other member of the subcommittee may have. 

Mr. GEKAS. Representative Terry is recognized. 

STATEMENT OF HON. LEE TERRY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEBRASKA 

Mr. TERRY. Thank you, Mr. Chairman, Mr. Ranking Member. 
Thank you for inviting me here to testify on the Taxpayer's De- 
fense Act. I commend you and the co-author, J.D. Hayworth. This 
important legislation will affirm the Constitutional principle that 
only Congress can estabUsh or raise taxes. I am here today specifi- 
cally to describe to you an example of an agency assessing an un- 
authorized tax on the Internet. 

I will also tell you about the steps the agency took to overturn 
a court decision that held its tax to be illegal, as well as my legisla- 
tive effort to reverse the afler-the-fact ratification of the tax by 
Congress. In 1992, Congress gave the National Science Foundation 
a mandate to support development of the Internet. NSF granted 
Network Solutions, Inc., the exclusive right for 5 years to register 
aU second-level domain names. These are the Internet addresses 
using .org or .com. 

Network Solutions was to get $4.8 million for expenses over 5 
years, plus $365,000 in profits. No registration fee was charged 
under this original contract but NSF gave Network Solutions the 
right to charge such a fee, beginning in September, 1995. The fee 
was $100 for domain name registrations, the initial ones, and then 
$50 for renewals. 

Thirty percent of the fee was a "preservation assessment," which 
was deposited in an Internet Intellectual Infirastructure Fund. Ex- 
penditures from the Fund were to be controlled by the NSF. The 
preservation assessment generated more than $62 million from 
September, 1995, through March, 1998. Several individuals and 
small businesses mounted a legal challenge to the fee. On April 6, 
1998, the U.S. District Court for the District of Columbia ruled 
that the 30% preservation assessment was an unconstitutional tax, 
not authorized by Congress. Judge Hogan pointed out that the fee 
was involuntarily assessed, exceeded the cost of providing the serv- 
ice, and was used for a governmental purpose. 

Network Solutions stopped collecting the preservation assess- 
ment. However, section 8003 of an Emergency Supplemental Ap- 
propriations bill, signed May 1, 1998, retroactively ratified the 30% 
portion of the fee. Key congressional negotiators were not aware at 
the time that this portion of the fee had been ruled an unconstitu- 
tional tax. A bipsutisan group of Senators and Congressmen voiced 
after the fact objections to the provisions, saying that they never 
intended to ratify a tax, let alone a tax on the Internet. 
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The Court nonetheless ruled on September 10, 1998, that the 
ratification would stand unless Congress acted to reverse its action 
within 6 months. That did not happen, and NSF spent the money 
1 day after the 6 months had run. When I heard about this, I draft- 
ed and introduced H.R. 749, the Home Page Tax Repeal Act. Sen- 
ator Ashcroft has introduced a companion measure in the Senate. 
Our legislation would simply repeal section 8003, effective April 30, 
1998. This would reinstate the Court's ruling and allow the uncon- 
stitutional tax to be refunded to the Internet users. 

H.R. 749, which has bipartisan support, has two purposes. First, 
by repealing a bad precedent. Congress will signal its continued 
support for a tax-fi*ee Internet. Secondly, like tibe Taxpayer's De- 
fense Act, it will tell agencies that they mtist get express approval 
from Congress before levying such taxes. Both Americans for Tax 
Reform and the American Conservative Union have endorsed H.R. 
749, and I am hopeful and expect that they wiU also support this 
measure. I congratulate you, Mr. Chairman, for taking the lead on 
this issue, and hope that both of our bills move promptly. I request 
that my entire statement with its enclosures be submitted for the 
record. 

[The prepared statement of Mr. Terry follows:] 

PREPARED STATEMENT OF HON. LEE TERRY, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF NEBRASKA 

Mr. Chairman and members of the Committee, thank you for inviting me to tes- 
tify today on the proposed Taxpayers Defense Act. I congratulate you and your co- 
author, J.D. Hayworth. This important legislation will affirm the Constitutional 
principle that only Congress can establish or raise taxes. 

I am here today to describe for you a specific example of an agency assessing an 
unauthorized tax on the Internet. I will also tell you about steps the agency took 
to overturn a court decision ruling the tax illegal, as well as my legislative effort 
to reinstate the court's ruling. 

This story starts in 1992, when The Scientific and Advanced Technology Act gave 
the National Science Foundation (NSF) a mandate to support development of the 
Internet and facilitate its use. Subsequently, NSF granted Network Solutions, Inc., 
the exclusive right for five-years to register all United States Internet second-level 
domain names. These are the Internet addresses supplementing top-level domain 
names such as .com and .org. The cost of this agreement was to be paid fit>m the 
NSF's operating budget. Approximately $4.8 miUion would cover Network Solution's 
expenses, with an additional $365,000 for profits. 

No registration fee was originally charged, but Network Solutions later requested 
and received from NSF the right to charge such a fee. Beginning in September 1995, 
Network Solutions charged $100 for new domain name registrations and $50 for re- 
newals. 

30 percent of the fee was termed a "Treservation Assessment." It was deposited 
in an "Internet Intellectual Infrastructure Fund." Expenditures from the Fund were 
controlled by NSF. 

Because of the explosion of the Internet, the money collected by Network Solu- 
tions generated much more than the original agreement contemplated. The Preser- 
vation Assessment alone generated $62 milUon fi^m September 14, 1995 to March 
31, 1998. 

A group of individuals and smedl businesses challenged the fee in federal cotirt. 
On April 6, 1998, Judge Thomas Hogan of the U.S. District Court for the District 
of Columbia ruled that the Preservation Assessment was not authorized by Con- 
gress and thus, under Article I, Section 8, of the Constitution, was "clearly" an im- 
proper tax on Internet users. He noted that the fee was involuntarily assessed, ex- 
ceeded the cost of providing the service, and was used for governmental purposes. 
The judge enjoined further expenditure of those funds. (WUliam Thomas et al. v. 
Network Solutions, Inc. and National Science Foundation, Civ. No. 97-2412.) By 
agreement of the parties. Network Solutions stopped collecting the Preservation As- 
sessment. 



NSF then went to appropriators to seek relief. Language was first offered in Con- 
ference and was included in section 8003 of the 1998 Emergency Supplemental Ap- 
propriations £ind Rescissions Act, signed May 1, 1998 (Public Law 105-174). Prior 
collection of the 30 percent portion of the fee was expressly ratified. Congressional 
negotiators were not aware that this portion of the fee had been ruled an unconsti- 
tutional tax less than one month earUer. 

Key Members of Congress subsequently voiced objections to the provision and said 
they never intended to ratify a tax. Among those speaking out were Senate Msgority 
Leader Lott, Senate Appropriations Chairman Stevens, Democratic Senate Appro- 
priations members Hollings and Inouye, Senator Breaux, and House Ways and 
Means Chairman Archer. 

The Court nonetheless ruled on September 10, 1998, that the ratification would 
stand unless Congress acted to reverse its action. $39.2 million in the Internet Intel- 
lectual Infi-astructure Fund was held in escrow for six months after the court's deci- 
sion in order to give Congress time to act. Congress could not act in time, and the 
money was obligated by NSF soon after the six-month period expired. (An additional 
$23 million had been appropriated for NSF to upgrade the Internet in the FT 1998 
VA/HUD Appropriation Act.) 

When this situation was brought to my attention, I drafted and introduced the 
"Home Page Taix Repeal Act"—H.R. 749. Senator John Ashcroft has introduced a 
companion measure, S. 705. The bills would repeal section 8003, effective April 30, 
1998. This would reinstate the Court's determination and allow the unconstitutional 
tax money to be refunded to Internet users. 

H.R. 749, which has bipartisan support, has two purposes. First, by repeaUng a 
bad precedent. Congress wiU signal its continued support for a tax-ft-ee Internet. 
Secondly, like the Taxpayers Defense Act, it will tell agencies that they must get 
express approval fi^m Congress before levying new taxes. 

I congratulate you, Mr. ChairmEui, for taking the lead on this issue, and hope that 
both of our bills move promptly. 

Mr. GEKAS. Without objection the written statements of both 
members shall be included as part of the record. We have a custom 
that we do not subject the members unless they want to stay to 
cross examination, but I do have just one question for Representa- 
tive Terry. Had our bill become law before the Internet controversy 
began to which you testified, would that have been prevented in 
your judgment? 

Mr. TERRY. It would have been prevented because the Congress, 
the action that Congress took to legitimize the tax was after the 
fact. This bill would have subjected it to a before ratification review 
by Congress. Not speaking for how it would turn out in predictions, 
but I would think that in the interest of Congress, having passed 
a sense of Congress not to tax the Internet, that it would have been 
successfully defeated to tax what I call the front end of Internet 
use which is registering your domain name. 

Mr. GEKAS. Does the gentleman have any questions? 
Mr. NADLER. Yes. I would like to commend Representative Terry 

for going about it the right way, introducing a bill on the specific 
alleged tax—I am puzzled by something. Without getting to the 
merits of this particular tax, I mean here is a situation where the 
agency levies what it dominates, a fee pursuant presumably to 
some Congressional authorization to levy fees. Somebody decides it 
is not a fee, it is a tax, and they go to court and the court says 
you are right, it is not a fee, it is a tax, the agency acted improp- 
erly, and stops it. 

Now if someone had been more on the ball earlier they could 
have gone in for an injunction before $60 million was collected, but 
they didn't do that. Congress comes along and apparently acting in 
ignorance, and I hesitate to say that Majority Leader Lott and Ap- 
propriations Chairman Stevens and Senators Breaux and Hollings 
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and Inouye acted in ignorance, but they apptirently say they did. 
An3^way, Congress apparently acting in ignorance says, no, no, no, 
we meant it to be authorized, that is okay. Now you want to repeal 
that, which is fine £ind the merits are a different question. 

But what was wrong with this picture? In other words, in terms 
of the hearing we are having today, agencies can only levy fees in 
accordance with a delegation of authority from Congress to do so 
within certain Umits. Congress presumably gave those delegations 
knowing what it was doing and put on whatever limits Congress 
saw proper. If the agency goes beyond those limits in somebody^s 
opinion, they can go to court and get an injunction. They don't have 
to wait till $60 million has been collected. 

What is wrong with that scheme? Why do we need legislation 
that will force a lot of work on both Congress and the agencies for 
every time they have an administrative fee? 

Mr. TERRY. First, the last part would probably be better an- 
swered by the authors of the bill but, talking specifically, I will tell 
you that my constituents, at least, don't see a lot of difference be- 
tween fee and tax when they have to pay a governmental unit to 
be able to do anything like, for example, specifically with my bill, 
register their domain name whether it is Nadler.com or Terry.com 
or U.S. West.com. 

Therefore, if you think of it by way of protection of the citizenry 
from paying the government for some service in lumping it philo- 
sophically and the whole thing, I think we need to have a discus- 
sion up front, force the issue of whether it is a fee or a tax. And 
that is why I think the beauty of at least forcing the issue by this 
bUl. 

Mr. NADLER. But aren't you resiUy arguing that Congress should 
be more careful in delegating to the agencies or limiting the limits 
of the delegation to issue fees in the first place? They can't decree 
a nickel in fees except pursuant to Congressional authorization to 
do so. What you are really saying, I think, is that Congress per- 
haps is being too loose in those delegations. 

Mr. TERRY. Well, it is a matter of perception. My personal belief 
is that we have been probably too loose in controlling it, but at 
least in this specific instance what Congress mandated to the NSF 
is to somehow control the registration of domain neimes to be the 
collector. They in turn then took it to the next level and decided 
to create a fee and then said, heck, while we are creating a fee let's 
make it large enough that we create an extra pool of cash to use 
for other things. 

In this particular instance I am not sure Congress ever had the 
sense that there was even going to be a fee charged since it was 
done, I think, at least 2 years after Congress mandated the NSF 
to register domain names. 

Mr. NADLER. Let me ask you just one more question. I am not 
intimately familiar with the domain names legislation or any of 
that, but, presumably, if the problem with that fee legally was that 
it was too large and, therefore, went beyond the administrative cost 
of what they were doing and collected money for other things which 
is, I think, what you represented. The court found presumably Con- 
gress in some legislation, either that bill or some earlier legislation 
specifically gave to the FCC the right to authorize a fee. 
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Now if there is a problem with the implementation of that legis- 
lation, they are going hog wild and implementing fees where they 
shouldn't or too large fees as the court in this instance found, it 
would seem to me the proper solution is for Congress to be careful 
about the authority it grants in issuing fees and not to set up a 
new bureaucratic procedure for every single fee. 

Mr. TERRY. The court's decision is interesting because it hits on 
all the points that you raised. It decided to focus strictly on the ad- 
mitted part that $70 was to recoup costs and $30 of the $100 do- 
main registration fee was to just create this pool of cash. Nonethe- 
less, it also at least mentioned the fact in there because part of the 
suit was on that initial $70 too that what Congress told the NSF, 
or requested the NSF to do, was collect a database of domain 
names. 

They then interpreted that 2 or 3 years later, and they needed 
to charge a fee for that. The covrt did not go into whether or not 
that was constitutional or unconstitutional, in essence, saying it 
was constitutionsil by the fact that it didn't go into it. So I think 
what that does is then it puts the ball back in our court, to say 
what tools cEin we implement to force the front-end discussions of 
whether or not any legislation by the simple fact that the NSF was 
mandated to collect this and 2 or 3 years later they say we need 
to charge a fee for this. 

If you go back and look at the initial legislation, I don't think you 
will see any provision in there that said that they had the right 
to collect a fee. 

Mr. NADLER. SO where did they get the authority for the fee? 
They must have gotten it some place. 

Mr. TERRY. There is a belief out there that there is an inherent 
right to that if something—if an action is authorized, i.e., collecting 
data of domain names, then they will have a right to collect a fee. 
I think that is what this legislation is doing is saying look, we are 
stepping back and saying I don't believe agencies have that inher- 
ent authority and that we need legislation to clarify that. 

Mr. NADLER. Thank you. 
Mr. TERRY. YOU are welcome, sir. 
Mr. GEKAS. We thank our colleagues, and as we indicated their 

statements will become a part of the record and will become a part 
of the debate that is yet to come. Thank you, gentlemen. We ac- 
knowledge the attendance now of the gentleman from Ohio, Mr. 
Chabot, whose written statement will be entered into the record 
and who has the right to ampliiy on it or review it, whatever the 
gentleman desires. 

Mr. CHABOT. Mr. Chairman, perhaps I could speak very briefly 
in my opening statement. 

Mr. GEKAS. The gentleman is recognized. 
Mr. CHABOT. We have additional witnesses, I assume, coming up 

shortly. 
Mr. GEKAS. Yes. 
Mr. CHABOT. Okay. I will be very brief then. Last year unelected 

bureaucrats of the FCC unleashed the Gore tax, a new tax levied 
on phone service which affects virtually every American. This past 
May, the FCC decided to expand this unconstitutional tax when 
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they voted to fund the schools and libraries program at $2.25 bil- 
lion for its second year of operation. 

Unfortunately, the FCC overlooked one small detail during the 
implementation of this odious tax, only Congress can levy taxes. 
Our Constitution clearly confers to Congress the power of taxation, 
a power already used far too often. Congress has not delegated the 
authority to agencies, and therefore, any such tax in my view is 
both illegal and unconstitutional. 

Allowing unelected Federal bureaucrats to impose new taxes on 
American citizens violates the deeply-rooted principles of our de- 
mocracy. The Taxpayer's Defense Act, of which I am a co-sponsor, 
is intended to enforce the Constitution and prevent Federal agen- 
cies from establishing taxes by requiring Congressional approval of 
any rule or regulation which would levy a new tax on the American 
people. 

The Gore tax is but one example of an illegal, in my view, tax 
levied by an agency. This legislation would protect taxpayers from 
unaccountable bureaucratic taxation that these agencies may, in 
the future, attempt to impose. I would also like to point out that, 
while I strongly support this legislation and the noble goals that 
it seeks to accomphsh, I believe that Congress should go fiirther. 
Instead of limiting the application of this legislation to future agen- 
cy taxes, I believe we should expand it to agency taxes that have 
been imposed in the past. 

I would again like to thank the chairman for holding this hear- 
ing, and I apologize for being late but I have got four hearings 
goic^ on at the same time. 

[Tiie prepared statement of Mr. Chabot follows:] 

PREPARED STATEMENT OF HON. STEVE CHABOT, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF OHIO 

Thank you very much, Mr. Chidnnan, for bringing this important legislation be- 
fore us today. 

Last year, unelected bureaucrats at the FCC unleashed the "Gore Tax"—a new 
tax levied on phone service which affects virtually every American. This past May, 
the FCC decided to expand this unconstitutional tax when they voted to fund the 
schools and libraries program at $2.25 billion for its second year of operation. 

Unfortunately, the FCC overlooked one small detail during the implementation of 
this odious tax: Only Congress can levy taxes. 0\ir Constitution clearly confers to 
Congress the power of taxation—a power already used far too often. Congress has 
not delegated this authority to agencies, and therefore, any such tax is both illegal 
and unconstitutional. 

Allowing unelected federal bureaucrats to impose new taxes on American citizens 
violates the deeply-rooted principles of our democracy. The Taxpayer's Defense Act, 
of which I am a proud cosponsor, is intended to enforce the Constitution and pre- 
vent federal agencies from estabUshing taxes by reqxiiring Congressional approval 
of any rule or regulation which would levy a new tax on the American people. 

The "Gore Taj? is but one example of an illegal tax levied by an agency. This leg- 
islation would protect taxpayers from unaccountable bureaucratic taxation that 
these agencies may, in the niture, attempt to impose. 

I woiSd also like to point out that, while I strongly support this legislation and 
the noble goals that it seeks to accomplish, I believe that Congress should go fur- 
ther. Instead of limiting the application of this legislation to mture agency taxes, 
we should expand it to agenc/ taxes that have been imposed in the past. 

I would again like to thank you for holding this important hearing. I am anxious 
to work with you as we move forward in our efforts to prohibit these unconstitu- 
tional taxes and restore accountability to the federal government. 

Mr. GEKAS. We thank the gentleman. We now invite panel num- 
ber two to take their rightftil places at the witness table. Rick 
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Joyce is a partner in the Washington, D.C. law firm of Joyce & Ja- 
cobs. He represents Celpage, Inc., for whom he filed briefs in the 
fifth circuit case dealing with the FCC's tax on telecommunications. 
His areas of expertise include domestic and international tele- 
communications regulations and transactions, new technology and 
electro property litigation and Federad legislation. 

Mr. Joyce was a double major in broadcast communications and 
Eolitical science at George Washington University, and he earned 

is law degree from Georgetown. He is joined by Ted Garrish, the 
Vice President for Legislative Affairs at the Nuclear Energy Insti- 
tute. He previously served as Senior Vice President of Government 
Relations at the American Nuclear Energy Council. Mr. Garrish 
served in a number of positions with the Reagan administration. 
He received an AB degree fi"om the University of Michigan and a 
JD degree cum laude fi-om Wajme State University. 

They are joined by Dan Gerawan, the President of Grerawan 
Faums in Reedey, California. His family began farming in 1936 and 
his father built the company to one of the largest plum, peach and 
nectarine farms in the country. That is a lot of vitamin C there for 
all of us. We will ask the panel to begin their testimony in the 
order in which they were introduced. We will ask unanimous con- 
sent that the written statements of each of the witnesses be en- 
tered as part of the record without objection, and then ask each in- 
dividual to restrict the testimony to about 5 minutes in review of 
the written testimony, and we will try to keep you to that 5 min- 
utes because we have other witnesses. Mr. Joyce shall begin. 

STATEMENT OF RICK JOYCE, ESQUIRE, JOYCE & JACOBS, 
WASHINGTON, DC, REPRESENTING CELPAGE, INC. 

Mr. JOYCE. Thank you, Mr. Chairman, and committee members. 
Thank you for inviting me to testify this morning. I am appearing 
this morning on behalf of our client, Celpage, Inc. Celpage, Inc. is 
a Puerto-Rico-based FCC licensed paging company. It is the largest 
privately-owned messaging company in Puerto Rico. Celpage also is 
the only telecommunications carrier in the United States that has 
challenged the FCC's universal service program in court as an un- 
constitutional tax. 

In Celpage's ^peal which is pending before the U.S. Court of 
Appeals for the Fifth Circuit, we contend that the FCC's universal 
service rules do not comply with the universal service statute en- 
acted by Congress and the universal service fund is in reality a 
hidden tax on telecommunications carriers administered by the 
FCC for a broad array of general welfare programs. 

Celpage's appeed does not question the desirability of subsidized 
telephone service or discounted Internet services for schools, librar- 
ies and rural health care providers. Rather, we simply contend that 
the Constitution requires Congress, not the FCC, to determine the 
desirability of these social goals and to then appropriate the funds 
for them. Universal service progrsun is surely a regulatory tax. This 
tax was not enacted in accordance with the constitutional require- 
ments of revenue bills. Its parameters have been defined exclu- 
sively by an independent Federal agency, the FCC. 

The FCC presumably believes it is acting in the public's best in- 
terest in implementing this enormously expensive and complicated 

63-<57 00 - 2 
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program. Nevertheless, not one member of the FCC was elected to 
that office. However well intentioned as this program may be it 
bluntly violates the core constitutional requirement that only elect- 
ed officiEds in Congress have the authority to levy and collect taxes 
and adopt legislation that promotes the general welfare. 

Although this tax is assessed against telecom carriers, the costs 
of the program are borne largely by millions of customers who pay 
the universal service fees on their pager, cellular telephone and 
long distance telephone bills. The universal service program is com- 
prised of four funds, the High Cost Fund, the Low Income Fund, 
the Schools and Libraries Fimd, which is commonly referred to as 
the E-rat« Program, and the Rural Health Care Fund. 

Total disbursements from the four funds for 1998 were actually 
$3.4 billion. About one-third of that went to the Schools and Librar- 
ies Fund. Estimated collections for the first three quarters of 1999 
alone will be approximately $3 biUion. The FCC has authorized up 
to $2.25 billion this year for the School and Libraries Fund alone. 
To use a fancy legal phrase this is not chump change. 

In 1998 the effective tax rate or what the FCC refers to as the 
contribution factor was roughly 4% applied to gross telecom reve- 
nues. It will probably be at least that high in 1999. Little of this 
money is spent on any project that directly or even indirectly bene- 
fits wireless carriers such as Celpage or Celpage's customers. 
Roughly % of the money goes to monopoly local exchange carriers 
to continue subsidizing basic phone service for low income and 
rural customers. 

Most of the rest of the money goes to the new Schools and Li- 
braries Program for a variety of Internet access and basic tele- 
phone services. Money in that fund is transferred mainly to com- 
puter services companies that they are not even subject to FCC 
regulation or to monopoly local phone companies who surely don't 
need the money. In the rare case where schools and libraries dis- 
counts have been approved for cellular or paging services, it typi- 
cally means only that the fimds are being used to subsidize serv- 
ices that would normally be purchased with local budget fiinds. 

The FCC claims that this is not a tax program, rather that 
telecom carriers are merely paying a regulatory fee, and some have 
suggested that telecom carriers and their customers ought to pay 
these taxes because they derive special benefits from these pro- 
grams. In fact, there is no correlation between the universal service 
tax imposed and any special government benefits bestowed upon 
telecom service providers. Telecom carriers, particularly competi- 
tive carriers such as paging carriers, derive no benefits from these 

Erograms other than what the average citizen would derive fix)m 
aving Internet access in schools and libraries or subsidized tele- 

phone services. 
In any event, it is not the telecom industry's unique obligation 

to promote Internet access in our schools and libraries. The U.S. 
Constitution does not say that telecom carriers and their customers 
must promote the general welfare nor does it say that the FCC has 
the power to levy and collect taxes. Article 1, section 8 of our Con- 
stitution entrusts these powers only to Congress. The impact of this 
tax is particularly heartfelt by consumers. Regulatory taxes in- 
crease service costs. It is just that simple. An example of how the 
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FCC's program has actually undermined Congress' statutory goals 
comes rrom a paging company in Missouri, Ozark Telecom. 

For years, Ozark Telecom used to provide low cost paging service 
to the homeless essentially at cost. The FCC's tax has increased to 
the point where you may no longer be able to provide this service. 
Mr. Chairman, I see my time has expired. I would like to say in 
conclusion that in one of the most important legal decisions of our 
Nation, McCulloch v. Maryland, Chief Justice John Marshall wrote 
that "the power to tax involved the power to destroy." The Con- 
stitution quite readily assigned that power to our elected Members 
of Congress, not to government officims. Thank you. 

[The prepared statement of Mr. Joyce follows:] 

PREPARED STATEMENT OF RICK JOYCE, ESQUIRE, JOYCE & JACOBS, WASHINGTON, 
DC, REPRESENTING CELPAGE, INC. 

Good morning Mr. Chairman, and Committee Members; thank you for inviting me 
to testify this morning. My name is Frederick Joyce; I'm a partner with the Wash- 
ington-based law firm of Joyce & Jacobs, Attorneys at Law, LLP. I'm appearing this 
morning on behalf of our client, Celpage, Inc. Celpage is a privately-owned, Puerto 
Rico-based wireless messaging company. Celpage is licensed oy the Federal Commu- 
nications Commission to provide one-way messaging services throughout Puerto 
Rico and the US Virgin Islands; it is the largest privately owned messaging com- 
pany in Puerto Rico. 

Celpage is the only telecommunications carrier in the United States that has chal- 
lenged the FCC's universal service program as an unconstitutional tax. In Celpage's 
appeal, which is pending before the US Court of Appeals for the 5th Circuit, we con- 
tend that the FCC's Universal Service Rules do not comply with the Universal Serv- 
ice Statute enacted by Congress, and that the Universal Service Fund is in reality 
a hidden tax, imposed to expand federal support for a broad array of subsidies and 
entitlements through assessments on telecommunications carriers and their cus- 
tomers. 

Celpage does not question the desirability of universftl availability of telephone 
service, below-cost telephone rates for high cost areas and low-income consumers, 
or discounted telecommunications and computer services for schools, libraries and 
rural health care providers. These may all bie noble programs; but, it is for Congress 
and its constituents to determine if these social goals ought to be federally funded. 
Even the loftiest goals of government must be adopted and implemented within the 
bounds of Constitutional authority, and the actions of governmental agencies must 
comply with Congressional delegations of power and basic fairness. Many aspects 
of the FCC's Universal Service regime violate these sound legal principals. 'Those 
violations will have a profound impact on the implementation of a multi-bUlion dol- 
lar subsidy program, the costs of which will be borne at the outset by the tele- 
commiinications industry, and ultimately by American consumers. 

The Universal Service program is a regulatory tax, imposed by the FCC to con- 
tinue or expemd support of an array of subsidies and entitlements through direct 
assessments on telecommunications carriers' revenues. This tax was not enacted in 
accordance with the Constitutional requirements for revenue bills; its parameters 
have been defined not by this legislative body, but by an independent federal agen- 
cy; and, despite the warnings of the General Accoimting Office, the collection of 
these revenues and their application to the supported subsidies has been unlawfully 
carried out by private companies. 

Although the FCC presumably believes it is acting in the public's best interests 
in implementing this enormously expensive and complicated program, not one mem- 
ber of the FCC was elected to that office. The FCC; is free to adopt any universal 
service t£ix rate it chooses, and free to determine who should pay this tax. For in- 
stance, although for now the FCC has imposed this regulatory tax only on interstate 
telecommunications carriers, it has held open the possibility of expanding the scope 
of this program to include Internet Service providers and other entities that are not 
even subject to FCC regulation. However well-intentioned this program may be, it 
bluntly violates the core Constitutional requirement that only elected officials in 
Congress have the authority to levy and collect taxes, and adopt legislation that pro- 
motes the general welfare. 

Although this tax (the FCC refers to it as a "contribution", but it is not elective) 
is assessed against telecommunications carriers, the costs of the FCC's Universal 
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Service program have been borne largely bv millions of customers who subsidize 
these federal programs through their monthly pager, cellular telephone and lone 
distance telephone bills. Rather than protesting this regulatory tax, large local ana 
long distance phone compjinies have been virtually silent for a variety of reasons: 
most of them pass these costs through to their customers either throtigh rate in- 
creases or line-item add-ons; most of them will qualify for reimbursements fix>m the 
Universtd Service fimd; and, the FCC has promised to reduce access charges paid 
by interexchange carriers to offset Universal Service costs. 

SUMMARY OF THE UNIVERSAL SERVICE PROGRAM: 

The Universal Service Fund ("USF") is comprised of four programs: the High Cost 
Fimd; the Low Income Fund; the Schools and Libraries Fiind (conunonly referred 
to as the "E-rate" program); and the Rural Health Care Fund. Funding for the High 
Cost and Low Income Funds is assessed as a percentage of telecommunications car- 
riers' gross interstate and international end-user revenues; funding for the Schools 
and LiDraries and Rural Health Care Funds is assessed as a percentage of carriers' 
total gross end-user revenues (intrastate as well as interstate and international). 

The USF is currently administered by the Universal Service Administrative Co. 
("USAC"), a subsidiary of the National Exchange Carrier Association ("NECA"). For 
each quarter, USAC provides the FCC with its projected amoimta for program de- 
mand and administrative costs for each Fund. USAC also reports interest income 
on the Funds, and periodic "true-up" amounts to reflect over-collections or under- 
collections from previous quarters; those amounts are taken into account in estab- 
lishing the amounts to be collectea per quarter. Based upon those figures, and upon 
the reported gross revenues for all telecommunications carriers, the FCC's Common 
Carrier Bureau develops proposed "contribution factors;" i.e., the percentage tax 
rates upon which carriers' USr payments will be assessed. Carriers are required to 
report their gross revenues to USAC semi-annually; assessments are made upon 
carriers' gross end-user revenues for the preceding year. USAC bills individual car- 
riers for their contribution amounts. 

Although USF contributions are assessed only against end-user revenues derived 
from the provision of telecommunications services, the Universal Service Worksheet 
requires carriers to report revenue from other sources and services (e.g., revenue 
from other carriers, equipment sales, and information services). Amounts billed to 
customers to recover prior USF contributions are treated as end-user telecommuni- 
cations revenues. 

Total disbui^ements from the four Funds for the 1998 funding year (exclusive of 
administrative costs) are estimated to be approximately $3,403,923,866.73. Esti- 
mated collections for the first three quarters of 1999 (program demand plus admin- 
istrative costs) will be approximately $2,798,900,000.00. 

The USF tax rates can change quarterly; for each quarter, the FCC adopts a "con- 
tribution factor" for the High Cost and Low Income Funds (a percentage of carriers' 
gross interstate and international revenues) and for the Schools and Libraries Fund 
and Rural Health Care Fund (a percentage of carriers' gross intrastate, interstate 
and international revenues). The approximate average USF contribution rates for 
1998 were as follows: High Cost Fuind/Low Income Fund: 0.0316 (3.16% of gross 
end-user interstate/international revenues); Schools and Libraries Fund/Rural 
Health Care Fimd: 0.0075 (0.75% of total gross end-user revenues). To date, the ap- 
proximate average USF contribution rates for 1999 are as follows: High Cost Fund/ 
Low Income Fund: 0.0306 (3.06% of gross end-user interstate and international rev- 
enues); Schools and Libraries Fund/Rural Health Care Fund: 0.0071 (0.71% of total 
gross end-user revenues). 

There were no great fluctuations in the contribution factors in 1998 from Quarter 
to quarter. For the first quarter of 1999, the contribution factor for the Hign Cost 
and Low Income Funds (0.0318) showed little change ftx)m the 1998 average (and 
no change fit>m the fourth quarter 1998 factor); while the contribution factor for the 
Schools and Libraries and Rural Health Care Funds decreased fix>m 0.0075 in the 
fourth quarter of 1998 to 0.0058 in the first quarter of 1999. However, for the third 
quarter of 1999, the contribution factor for the High Cost and Low Income Funds 
has been decreased to 0.0294, while the contribution factor for the Schools tmd Li- 
braries and Rural Health Care Funds has been increased to 0.0099. 

The foUowang services are eligible for up to 90% discounts from the Schools and 
Libraries Fund In most cases, paging and other wireless carriers will end up subsi- 
dizing either services that compete against them, or, services that are entirely unre- 
lated to their core businesses: 

All telecommunications services for voice or data 
Phone lines 
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ISDN lines 
Private lines between eligible acqiiirers 

Internet Access 
Basic "conduit" access 
data links and additional associated information services, including: 

protocol conversion 
information storage 
information transmission as a common carrier 
the transmission of information as part of a gateway to an information 
service 
E-mail 

Internal Connections 
Routers, hubs, network file servers, wireless LANs, including their installa- 
tion and maintenance 
Softweire used to operate file servers 
Network switches or file servers 

CONSrmjTIONAL PROBLEMS WITH THE UNIVERSAL SERVICE PROGRAM: 

The FCC claims that this is not a tax program; rather, that telecom carriers are 
merely paying a "reguJatory fee." But, with the universal service program there is 
no correlation between the tax imposed (a flat, combined rate of approximately 5% 
assessed against all telecommunications revenues), and any government benefits be- 
stowed upon telecom service providers. 

Since this universal service program is not a valid "user fee" program, but is in 
reality a general revenue program, the Constitution requires that the program origi- 
nate m the U.S. House of Representatives smd be approved by Congress; which was 
not the case here.^ The consequences for a violation of the Origination Clause can- 
not be disputed: we trust that the courts will ultimately strike down the Universal 
Service provisions that violate the Constitution.^ 

The FCC's program sets a related, dangerous precedent at the state/local level, 
where there is pressure to reduce income and property taxes. This federal program 
suggests ways for the states to saddle a particular industry with costs of general 
welfare progranois that should be paid fix>ro state/local coffers. For instance, draft 
legislation in Puerto Rico has suggested imposing a local universal service tax on 
telecom carriers that could be as high as 10% of gross annual revenues, in addition 
to applicable income taxes. 

CONSUMER PROBLEMS WITH THE UNIVERSAL SERVICE PROGRAM: 

Telecommunications customers are clearly disadvantaged by the FCC's universal 
service program: they end up paying higher service charges, but these regulatory 
taxes are not used by the FCC to improve their wireless services or the pubUc tele- 
phone network. Rather, the money is spent to subsidize computer and telephone 
services for schools, libraries, lower income and rural customers. 

The impact of this tax is particularly hard felt by the consumers of telecommuni- 
cations products that are already competitively priced, such as paging. As regulatory 
taxes increase service costs to the consumer, consumers who previously could afford 
to use both a wireless device find their home phone, may find that they can no 
longer afford the wireless service, and could elect to discontinue their paging or cel- 
lular service. Lower priced/competitive services such as paging are particularly hard 
hit, since this regulatory tax makes up a larger percentage of the rates charged to 
customers than is the case for other forms of communications service. 

An example of how the FCC's program has undermined Congress' statutory objec- 
tives comes from a paging company in Missouri, Ozark Telecommunications. For 
yetirs, Ozark has provided extremely low-cost paging service to the homeless, essen- 
tially at cost; not because the government mandated it, but because the owner 
thought it was the right thing to do. This privately subsidized service allowed the 
homeless and others who could not afford basic phone service a phone number they 
could give out to prospective employers, relief officials, etc. Witn the imposition of 
the Universal Service tax, which is imposed on grojs telecom revenues, this paging 
carrier now must decide whether to raise the price of this service, or lose money 
on every pager that he gives out under this subsidized program, or discontinue the 
program. 

'See National Cable TV Ass'n v. U.S., 415 U.S. 336; William ThoTTias v. Network Solutioru. 
^See United States v. MunozFlores. 495 U.S. 385, 396-97 (1990); Marbury v. Madison, 1 

Cranch 137, 176-«0 (1803). 
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Similar problems apply to the many fire, police, ambulance and public safety serv- 
ices who subscribe to paging services. Typically, paging carriers provide service to 
these entities at very competitive rates; and, these users have stnct budgets which 
limit the types of communications services tiiey can acquire. The FCC's regulatory 
tax has put pressure on carriers to try to honor their commitments to these essen- 
tial service entities, without losing money on every radio unit. 

CONCLUSION 

Mr. Chairman, in one of the most important legal decisions of a struggling new 
nation, McCulloch v. Maryland, Chief Justice John Marshall wrote that ^e power 
to tax involved the power to destroy." The Constitution quite rightly assigns that 
awesome power to our elected Members of Congress, not to a hanomil of government 
agency omcials. We commend your efforts to safeguard Congress' appropriations 
powers. 

Thank you for your time. If there are any questions, I would be happy to try to 
answer them. 

Mr. GEKAS. We thank the gentleman. We turn to Mr. Garrish. 

STATEMENT OF THEODORE J. GARRISH, VICE PRESIDENT, 
NUCLEAR ENERGY INSTITUTE, WASHINGTON, DC 

Mr. GARRISH. Thank you, Mr. Chairman. I would like to thank 
the committee for the opportunity to appear today and provide our 
views. I am appearing today on behalf of the Nuclear Energy Insti- 
tute, the poUcy-making organization for the nuclear energy indus- 
try. Our members produce 20% of America's electricity producing 
an environmentally clean product helping to meet our Nation's 
clean air goals and providing the much needed base load power on 
hot days like today. 

In the process of using nuclear electricity, our customers pay a 
minimum of $1.1 billion annual in fees to the Federal Government, 
and there are principally two that are important today. First, is the 
waste disposal fee or the nuclear waste fee, and second is the cost 
of regulating our industry which is the Nuclear Regulatory Com- 
mission fee. First, let me turn to the waste fee. The fee is a one 
mill per kilowatt hour charge on nuclear-generated electricity to 
dispose of waste. 

The fee was created by the Nuclear Waste Policy Act of 1982 and 
it was essentially a deal struck between the Federal Government 
which was to dispose of nuclear waste and consumers who were to 
pay the cost. The intention was to fully fund this operation. There 
was included in the Nuclear Waste Policy Act, a mechanism to in- 
crease the fee that had a one House veto involved with it. That ob- 
viously is unconstitutional under the Chadha decision. 

Let me explain what happened since the Act was passed. To 
date, $16 billion has been raised. There is $8.6 billion currently in 
the Nuclear Waste Fund and the total cost for this program will 
be $42 billion. 

Let me tell you what happens each year. This year, $630 million 
was collected, yet the energy and water bill which passed the 
House only 2 days ago, appropriated $169 miUion which means 
that nearly one-half billion dollars that was collected was used for 
deficit reduction and not for the purpose that it was intended. That 
is, to remove nuclear waste. 

Now why is that? The reason is that the Nuclear Waste Program 
must compete with other programs for appropriations under the 
budget caps, and even though there is a dedicated fund that was 
set up for this purpose, there is essentially no way to get the 
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money. The industry is prepared to pay these fees but what we 
really demand from the Federal Grovernment is service. And the 
problem to add insult to injury is that the government has de- 
faulted on its obligation and its contract to remove this waste. They 
were supposed to remove the waste by 1998. They have not done 
so and they are at least 12 years behind. So what we tell the Fed- 
eral Government is that you got our money, but we have your 
wjiste. This needs to be corrected. The fee system for disposal needs 
to be totally reformed. We need to have access to this money free 
of the artificial budget restrictions. But each time a proposal is 
made, pay-go problems come up, and the answer is always to raise 
the fee even though $6 to $8.6 billion exists in the fund. Much 
needs to be done to correct this problem. 

But now the fee is increased, when it is increased and the man- 
ner in which that is accomplished is extremely important. Your ap- 
proach is a good start. It is a good approach to nave DOE make 
a recommendation to the Congress, but Congress needs to act af- 
firmatively to prevent uiyustinable increases. That is the constitu- 
tionally correct way to ao it, and we are supportive of the Tax- 
payer's Defense Act to do that. 

When the reform occurs. Congress needs to follow the procedures 
that you have outlined and that is what we are recommending in 
various pieces of legislation that are currently going through the 
Congress. 

Now let me turn for a minute to the Nuclear Regulatory Com- 
mission fees. Currently, the NRC fee is $448 million. The fee essen- 
tially funds the NRC's operations. In this particular fee, the indus- 
try pays for its own regulation. While this may be acceptable, the 
current methodology also requires the industry to pay an additional 
$50 million for items not related to the regulation of nuclear 
plants. For instance, to support the general NRC functions such as 
its international activities and the payments to agreement states 
not related to the operation of our plants. 

The Taxpayer's Defense Act will allow Congress to scrutinize 
these payments. There is currently no good mechanism for the in- 
dustry to protest the improper imposition of these fees. The Tax- 
payer's Defense Act will do just that. Further, when it is enacted 
it is our hope that the NRC will be more careful in what is as- 
signed into the user fee category and the industry will only pay 
those costs directly attributable to us. 

Therefore, in conclusion, we believe that you are on the right 
track with the Taxpayer's Defense Act. These fees, just like taxes, 
should not be administratively set without the consent of Congress. 
Thank you for the opportunity to appear, and I am pleased to an- 
swer your questions. 

[The prepared statement of Mr. Garrish follows:] 

PREPARED STATEMENT OF THEODORE J. GARRISH, VICE PRESIDENT, NUCLEAR 
ENERGY INSTITUTE, WASHINGTON, DC 

Chairman Gekas, Ranking Member Nadler and members of the subcommittee, my 
name is Ted Garrish. I am a vice president at the Nuclear Energy Institute. NEI 
is the policy-setting organization for the U.S. nuclear energy industry. We represent 
more than 275 members worldwide, including every U.S. electric utility that oper- 
ates a nuclear power plant, as well as suppliers, nuclear fuel cycle companies, engi- 
neering and consulting firms, radiopharmaceutical laboratories, universities, and 
labor unions. 
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Nuclear power plants produce nearly 20 percent of the nation's electricity and pro- 
vide the largest source of emission-free energy in the United States. This energy 
source must be sustained to meet the energy, economic and environmental protec- 
tion demands of the 21st century. 

The U.S. nuclear energy industry has built a solid record of safe, efficient per- 
formance at the nation's 103 nuclear power reactors, making it the global leader in 
advanced nuclear power technology. 

Obviously a critical component in determining the economic vitahty of any indus- 
try is the tax structure under which it must operate. In the nuclear power industry, 
we are faced with somewhat unique circumstances. Our industry pays a user fee 
for its regulation by the Nuclear Regulatory Conunission, and pays a millage fee for 
the ultimate storage of our used nuclear fiiel. It is rare for an industry to pay for 
both the disposition of its used fuel and also its own regulation. 

But it does not stop there. The nuclear industry, through its customers, actually 
pays for much more. The Nuclear Regulatory Commission annually collects nearly 
$60 million from user fees to pay for programs that are not directly related to regu- 
lating our industry. During the next fiscal year, it is anticipated that the Federal 
government will collect an additional half billion dollars more into the Nuclear 
Waste Fund than it appropriates to programs dedicated to its intended purpose, the 
management of used nuclear fuel. 

While these two revenue raisers are generally referred to as fees, the fact is that 
both are broad-based taxes that are ultimately being collected from the consumers 
of nuclear generated electricity—used by nearly every American. 

Because of the basic unfairness of the way these fees are applied to the nuclear 
power industry, I would like to voice our industry's support for the Taxpayer's De- 
fense Act. Although this legislation would not solve all of the problems I mention, 
at a minimum, the protections offered by The Taxpayer's Defense Act would cause 
some significant positive changes in programs important to our industry. 

The Nuclear Waste Fund was established in 1982 by the Nuclear Waste Policy 
Act (NWPA). That legislation imposed a one mill per kilowatt-hour fee on customers 
who use electricity generated by nuclear power. In return for paying this user fee 
to the Nuclear Waste Fimd, the federal government was made responsible, by law, 
for the transport, storage and disposal of all commerciidly generated used nuclear 
fiiel. 

The Nuclear Waste Fund now receives a minimum of $630 milUon per year. To 
date, consumers have committed about $16 biUion to the fund. As was fiilly in- 
tended by Congress, spending from the Nuclear Waste Fund in its initial years has 
not approached the revenues generated by the one-mill fee. In fact, the Energy De- 
partment has spent only $5.9 billion on the program, including $1.2 billion from de- 
fense appropriations. There is a balance of $8.6 billion. 

According to a Department of Enei]D' report' released in December 1998, the one 
mill per kilowatt-hour fee will be sufficient to raise the $43 billion needed to fund 
the nuclear waste disposal program to its completion several decades from now. 
However, in the unlikely event that current projections prove incorrect, a mecha- 
nism was included in the NWPA to increase the fee. 

Under current law, the Energy Secretary may propose a fee adjustment for con- 
sideration by the Congress. Under a provision that is generally considered unconsti- 
tutional, current law allows the Secretary's recommended fee increase to go into ef- 
fect unless disapproved by one branch of Congress. Allowing one-house to override 
the Secretary's recommended fee increase amounts to a one-house veto of the type 
declared unconstitutional by the Supreme Court in 1983.^ The nuclear industry feels 
strongly that an affirmative vote of both houses of congress should be required to 
raise £my tax or fee. 

Over the past decade. Congress has used billions of dollars from the Nuclear 
Waste Fund to pay for totally unrelated programs—not the management of used nu- 
clear fuel. At the same time, the Federal government already has failed to meet its 
obligation to begin disposing of used nuclear fuel by January 31, 1998.' 

' Analysis of the Total System Life Cycle Cost of the Civilian Radioactive Waste Management 
Proffram, December 1998, U.S. Department of Energy, Office of Civilian Radioactive Waste Man- 
agement, Washington, D.C. 

^INS V. Chadha, 103 S. Ct. 2764 (1983) 
^Indiana Michigan Power Company, et al, v. Department of Energy and United States of 

America, 88 Fed 3d 1272, 1277 (D.C. Cir. 1996), the court held that the Department of Energy 
had an unconditional obligation to move spent nuclear fuel by January 31, 1998. As of today, 
the earliest DOE could be ready to receive fuel would be 2010. 



21 

Emmit George, the Chairman of the National ABSociation of Regulatory Utility 
Commissions' (NARUC) subcommittee on nuclear waste disposal, put it best when 
he concluded: 

"Ratepayer funds paid into the Nuclear Waste Fund are clearly not being used 
for their intended purposes, further impeding progress on the high-level waste 
disposal program." 

The simple fact is that much of the money being collected from hundreds of thou- 
sands of consumers of electricity generated by nuclear power is being diverted to 
pay for completely unrelated projects. Put another way, the Nuclear Waste Fund 
has been used to help balance our budget or to artificitJly increase the surplus. 

As a result, two magor issues have arisen relative to this program and the Nuclear 
Waste Fund. First, the government has not performed its side of the bargain. DOE 
did not begin accepting nuclear fuel for long-term disposal by February 1998 as it 
was contractually obligated. In fact, the DOE has fallen at least 12 years behind 
in meeting its legal requirements. 

And second, full access to the fund for appropriation has been difficult because 
expenditures from the fund have been subject to the spending Umitations of the 
Budget Enforcement Act. Although the NWF has a $8.6 bilhon-doUar surplus, the 
Administration and Congress have not been able to fully fund the program due to 
cvurent budget restrictions. 

As Congress has attempted to reform the budget process regarding used nuclear 
fuel, several pieces of legislation have been considered. Each time these reforms 
were considered, there was a tendency to consider changes which included a mecha- 
nism to increase fees to make up for the procedurally produced shortfall in appro- 
priations. In essence, the consumers of electricity generated by nuclear power would 
have to pay even more to subsidize xinrelated federal spending. The bill this sub- 
committee is currently considering. The Taxpayers Defense Act would provide a de- 
gree of protection against arbitrary fee increases for the consumers of electricity 
generated by nuclear power. 

Congress should make every effort to ensure that increases in fees such as the 
NWPA millage fee are not easily increased. The fee that supports the NWF should 
not be increased without the express consent of both houses of Congress. The ap- 
proach embodied in The Taxpayers Defense Act is sane and sensible public policy 
and should govern the way that the nuclear industry's millage fee is increased. 

PAYING FOR MORE THAN OUR OWN REGULATION BY TH.E NRC 

Yet another user fee, this time intended to cover the costs of NRC regulation of 
nuclear facilities, dramatically impacts the nuclear industry. 

Nearly all of the operating costs of the Nuclear Regulatory Commission are cur- 
rently assessed as user fees paid by that agency's hundreds of licensees. Since nu- 
clear power plants are the most significant of those licensees, the 103 nuclear power 
reactors currently in service pay nearly 90 per cent of the Nuclear Regulatory Com- 
mission's budget. The portion of this year's NRC budget to be paid by its licensees 
is $448.4 milUon. 

"The process used by the NRC to collect its user fee is somewhat unique in our 
government. Congress starts the process by appropriating the NRC's budget for the 
coming fiscal year. The following spring, the NRC issues a rule, published in the 
Federal Register, to collect the necessary fees from its licensees. That rule is for- 
mally adopted several weeks later, and the fees are paid before the end of the fiscal 
year. Then the process begins anew for the next fiscal year. 

Nuclear Ucensees have not always paid the entire cost of their regulation. The 
user fee started at 33 percent and was ultimately raised to nearly 100 percent as 
part of the Omnibus Budget Reconciliation Act of 1990. As is apparent from the title 
of that legislation, the user fee was raised in 1990 to help balance our budget. 

That change has had some unintended consequences. Although most of the re- 
sources and staff at the NRC are dedicated to the regulation of its licensees, the 
NRC funds several programs that are not directly related to that goal. These pro- 
grams include some international activities as well as the agreement state oversight 
program and others. In a report sent to Congress earlier this year, the NRC ac- 
knowledged that these programs cost approximately $50 million armuallv. 

It is one thing for a user fee to pay for services that £u:e received by the user. 
It is quite another for a user fee to pay for general programs that more appro- 
priately should be supported by general revenues. Once again, fees from the nuclear 
industry are being used not for their intended purposes but to help balance our na- 
tion's budget or to increase the surplus. 
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As is the case with the Nucleeir Waste Fund, current coneressional budget rules 
stand in the way of an appropriate and fair resolution of uiis issue. Because the 
user fee offsets the appropriation to the Nuclear Regulatory Commission, limiting 
that fee to support only direct services would force appropriators to find funding for 
the exempted programs under already tight discretionary spending caps. 

The Taxpayers Defense Act would help solve this problem. By denning a tax as 
a mandatory payment of money to the extent such payment does not compensate 
the Federal government or other payee for a specific benefit conferred directly on 
the taxpayer, the Taxpayers Protection Act would change the process for implement- 
ing the NRC's user fee. 

Because that legislation requires that any rule raising a tax be approved by Con- 
gress, the NRC would be mandated, under the provisions of section 816 of the biU, 
to send its fee rule to Congress to be approved under the expedited procedures of 
this legislation. This will force the NRC and Congress to take a closer look at 
whether it is appropriate to collect user fees for services that are not directly related 
to the industry's regulation. 

The Taxpayers Defense Act may also help resolve a somewhat different concern 
of the nuclear industry regarding the NRC's user fee. The NRC actually collects two 
types of user fees fit>m licensees. The first are fees that are charged when a direct 
service is provided to a licensee. The second is an annual fee that is levied upon 
all licensees and that, in effect, collects the remainder of the NRC's budget not col- 
lected from direct fees. 

Under this system, the NRC collects a mere twenty percent of its budget fipom di- 
rect fees and the remaining eighty percent is collected from generic annual fees. The 
nuclear power industry strongly believes that this is contrary to sound and open 
budgeting. Essentially eighty percent of the NRC budget falls into a miscellaneous 
category, preventing it from being adequately review«i and analyzed by the Con- 
gress and other interested parties. 

Our industry hopes that legislation like The Taxpayers Defense Act will help 
solve this problem. The definition of a "iax" is the key issue. If the annual generic 
user fee does not compensate the NRC for a "specific benefit conferred directly" 
upon the licensee, its implementation would require Congressional approval under 
section 816 of the bill. We would welcome the additional oversight tnat the proce- 
dures of that section would provide to that portion of the NRC's budget should this 
be the case. 

To summarize, Mr. Chairman, the nuclear industry is paying nearly $1.1 billion 
dollars in fees to the federal government each and every year. But, the federal gov- 
ernment is diverting one-half bilUon dollars of this revenue to pay for programs un- 
related to the intended purpose of those fees. Few industries are burdened with 
such user fees, certainly not nuclear energy's competitors. Congress needs to level 
the playing field. The nuclear power industry urges your subcommittee to adopt The 
Taxpayer Defense Act in the hope that the legislation will begin to resolve oiir in- 
dustry's concerns over unfair taxation in the guise of user fees. 

Mr. Chairman, on behalf of the Nuclear Energy Institute and our membership, 
I want to thank the subcommittee for this opportunity to present our views on this 
important issue. I welcome any questions from the members of this subcommittee. 

Mr. GEKAS. We thank you, Mr. Garrish, and we turn to Mr 
Gerawan. 

STATEMENT OF DAN GERAWAN, PRESmENT, GERAWAN 
FARMS, EVC, REEDLEY, CA 

Mr. GERAWAN. I also thank you for the opportunity to testify 
today. My remarks will address so-called speech taxes imposed by 
the tJSDA to fund an array of research and promotion programs for 
agricultural commodities. My family grows, packs and markets 
peaches, plums, nectarines and table grapes in the San Joaquin 
Valley of California. We have led the way in several regulatory re- 
forms affecting the tree fruit industry, most notably the regulations 
that eliminate size and cosmetic standards on fi-uit which kept tons 
of healthy nutritious fruit off the consumers' tables. 

There are at present 22 programs that impose annual taxes of 
about $1 billion that are authorized but not required by Congress. 
The Agricultural Marketing Agreement Act of 1937 authorizes re- 
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search and promotion for seven commodities, four of which pres- 
ently have programs including tree fruit. So-called freestanding 
legislation authorizes research and promotion for several other 
commodities such as cotton, milk and beef. All the programs oper- 
ate essentially in the same manner. An industry group requests a 
new program. USDA holds hearings, conducts a referendum, and 
then implements the new program. 

Over the past decade, I have paid nearly $8 million in marketing 
order taxes, approximately half of that went toward the speech 
taxes that I am testifying about today. The programs harm com- 
petition and innovation. The tax severely hampers my own adver- 
tising efforts because I must do additional advertising to counter 
the message that all fruit is the same and that one company's fruit 
is all the same as all the other fruit in the industry. 

The tax also frustrates the wide range of voluntary cooperative 
activities which could be undertaken in pursuit of any legitimate 
self-interest in demand expansion or increased brand awareness. 
Sunkist, Ocean Spray and Sun Maid, for example, have developed 
world class brand recognition through voluntary cooperation as ag- 
ricultural cooperatives. These programs force consumers to pay 
higher prices. Proponents of speech tax programs claim the pro- 
grams are needed to stimulate consumer demand. To the extent 
that they achieve their intended purpose the end result is higher 
prices and potentially huge off-budget wealth transfers from con- 
sumers to special interests. 

Since industries initiating a program can't increase output in the 
short run, the short-term effect is higher prices for the commodities 
which consumers want more of as a result of propaganda such as 
"beef, it is what is for dinner," "got milk" and "pork, the other 
white meat." Florida's Professor Ward, for example, has estimated 
that consumers annually spend $3.2 bilUon more for beef as a re- 
sult of that industrys propaganda campaign. 

Most of any benefits are captured by narrow special interests. If 
both producers and consumers are hurt, who then does benefit 
from these programs? Several groups are clear beneficiaries, law- 
yers and lobbyists who promote and protect the programs, advertis- 
ing agencies and media, economists who are paid to "prove" the 
program is beneficial, board managers, staffs, and contractors who 
administer and support the programs. USDA basically delegates 
administration of the programs to the industry boards and merely 
rubber stamps their decisions. 

USDA has never overruled an industry committee or board on a 
matter of advertising. Recent media exposes concerning the lack of 
accountability of the National Dairy Board emd lavish entertaining 
by Cotton, Inc. are examples of the waste that inevitably results 
from USDA's non-existent oversight. Industry boards fail to protect 
minority rights. Industry boards tax and spend simply because 
they can. Over time all of the voluntary check off programs have 
become mandatory. I have no power to opt out or to choose either 
the messenger or the content of the generic message. 

Indeed, since the messages tend to dilute my own advertising ef- 
forts, I have to spend more money just to distinguish my own 
brand and to counteract the mediocre generic message that all tree 
fruit is alike. To illustrate the absurdity of my position, imagine 
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how long Apple Computer would tolerate a 30% tax on its net prof- 
its to fund an industry-wide generic program encouraging consum- 
ers to simply buy more computers. 

Taxes will likely increase without Congressional review. These 
Ero^ams tend to develop their own institutional inertia with 

rSDA rubber stamping industry board decisions, and no meaning- 
ful judicial or administrative restraint on the narrow special inter- 
est that arguably benefit from these programs. The USDA imposed 
taxes will likely expand without intervention by Congress with its 
potentially greater accountability to producers and consumers. The 
economists get paid by these programs to study these programs, 
and then they make exaggerated and insupportable claims regard- 
ing the effectiveness of the programs claiming returns of invest- 
ment of up to seven fold. 

If true or even partly true, there is a built in structural incentive 
to continue taxing and spending until the marginal return equals 
the marginal cost. The best example of rampant expansion can be 
seen in dairy. Only 6 years after the initial program began in 1984, 
USDA began the fluid milk program that nearly doubled total 
dairy expenditures. In conclusion, USDA taxes my production, and 
now raises over $1 billion annually, to fund generic industry-wide 
promotion and research activities. These programs harm me and 
all producers by increasing costs without providing much chance at 
increased long run returns. 

[The prepared statement of Mr. Gerawan follows:] 

PREPARED STATEMENT OF DAN GERAWAN, PRESIDENT, GERAWAN FARMS, INC., 
REEDLEY, CA 

My name is Dan Gerawan,' President of Gerawan Farming, Inc. Thsmk you 
Chairman Gekas for the opportunity to testify before the Subcommittee on the need 
for effective Congressional oversight over agency-imposed taxes. The Framers grant- 
ed the power to tax to Congress, not to runaway agencies who are all too often "cap- 
tured" by the industries they regulate. Agencies' narrow-minded pursuit of progreuns 
and goals may provide some benefits to the favored few or to special interests, often 
over-looking hiaden costs and the broader public good. Taxation without representa- 
tion fueled the Revolution and it has no place in our great democratic republic. The 
limited and awesome power to tax must be exercised only by Congress. My remarks 
today will address so-caUed "speech taxes" imposed by USDA to fund an array of 
research and promotion programs for agricultural commodities. I will briefly explain 
the history of these programs, the harmful effects of the tax on my company, and 
the special needs for Congressional oversight of these taxes. 

I. GERAWAN FARMING IS A SUCCESSFUL FAMILY BUSINESS. 

I am the President of Gerawan Farming, a family-owned company that grows, 
f)acks, and markets peaches, plums, nectarines, and grapes in the San Joaquin Val- 
ey, California. Gerawan is one of the largest tree fruit growers in the world. Our 

company was founded in 1938. We now farm several thousand acres and employ 
several thousand workers. We have led the way in almost every regulatory reform 
affecting the tree fruit industry: (1) eUminating the requirement that the maturity 
of fruit DC judged against arbitrary and subjective paint store color chips (without 
regard to sugar content, shipping characteristics, or consumer needs); (2) eliminat- 
ing size and cosmetic stiandards which kept tons of healthy nutritious fi-uit off con- 
sumers' tables; (3) relaxing restrictions on pack £md container size and shape to pro- 
vide the trade with greater flexibility in meeting consumer needs; and (4) working 
with USDA as a pioneer in its Partners in Quality (PIQ) program under which com- 
panies that comply with rigid quality assurance procedures are exempt from contin- 
uous on-site federal and state inspections. Gerawan was the first company to qualify 

' Pursuant to House Rule 11, clause 2(gX4), Gerawan Fanning has not received any federal 
grant, contract, or subcontract within the past two years. 
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for the PIQ program in our industry. We have been repeatedly recognized in the 
media as the industry leader in regulatory reforms designed to prevent the govern- 
ment-mandated waste of food and to remove regulations that needlessly drive up 
the cost of food, especially for the poor, with no real benefit to the industry or public 
at leirge. We are light years ahead of our competitors in innovative farming, pack- 
ing, and marketing technologies that regularly earn our brand, Prima, a significant 
above-market premium, and our employees a well-deserved reputation for consistent 
high quaUty. In turn, we pay above-market wages, and are the preferred employer 
in our area. Through a newly opened community outreach center, and in Spanish 
language advertising, we provide a wide range of information on worker rights and 
on federal and state assistance programs. 

II. HISTORY OF THE SPEECH TAX PROGRAMS. 

There are at present 22 programs that impose annual taxes of about $1 billion, 
authorized but not required by Congress. The Agricultural Marketing Agreement 
Act of 1937 authorizes research and promotion for seven commodities, four of which 
presently have programs, including tree firuit. So-called "free standing" legislation 
authorizes research and promotion for cotton,^ dairy,^ fluid milk,'' beef,^ eggs,* 
pork,' wool and mohair,* sheep,^ soybeans,*" honey," mushrooms,'^ limes,'^ pe- 
cans,*'' popcorn,*' canola oil,'^ kiwifhiit," potatoes,** flowers,*8 wheat,^" and water- 
melon.2* The Commodity Promotion, Research, and Information Act of 1996, part 
of FAIR, provided additional generic authority for any agricultural commodity. New 
progreims for blueberries and peanuts are presently pendlug before USDA. 

^1 of the programs operate in essentially the same manner. An industry group 
requests a new program. USDA holds hearings to devise the specific provisions, ulti- 
mately incorporated into a regulation called an order, conducts a referendiun, and 
implements the new program. Each program is administered by an industry board 
composed of ftx)m 12 to over 100 members. These boards implement the research 
and promotion activities through staff or, for larger programs, independent contrac- 
tors such as advertising agencies. 

The programs generally must be terminated by the Secretary whenever he finds 
they are ineffective or contrary to statutory intent. They can also be terminated by 
referendum of the participants, usually producers. Several of these increasingly con- 
troversial programs have been recently terminated, including pecans, pliuns, sheep, 
and flowers. We led the fight to terminate the federal plum program in 1991, which 
was successfiil only because USDA was required by court order ^2 to make its voter 
lists available so that opponents would have a reasonable chance at a fair proxy 
fight. 

«Cotton Research and Promotion Act of 1966, 7 U.S.C. §2101. 
3 Dairy Production Stabilization Act of 1983, 7 U.S.C. §4501, et seq. 
< Fluid Milk Promotion Act of 1990, 7 U.S.C. §6401, et seq. 
* Beef Promotion and Research Act of 1985. 
"The Egg Research and Consumer Information Act of 1974, 7 U.S.C. §2701, et seq. The tax 

of $0.10 per 30 dozen eggs (producers with less than 75,000 hens exempt), raises about $14 mil- 
lion annually. 

'Pork Promotion, Research, and Consumer Information Act of 1985, 7 U.S.C. §4801, et seq. 
«National Wool Act of 1954. 
9 Sheep Promotion, Research, and Information Act of 1994, 7 U.S.C. 7101, et seq. 
'"Soybean Promotion, Research, and Consumer Information Act, 7 U.S.C. §6301, et seq. 
** Honey Research, Promotion, and Consumer Information Act, 7 U.S.C. 4601, et seq. 
12 Mushroom Promotion, Research, and Consumer Information Act of 1990, 7 U.S.C. 6101, et 

seq. 
'^Lime Research, Promotion, and Consumer Information Act, 7 U.S.C. 6201, et seq. 
"Pecan Promotion and Research Act of 1990, 7 U.S.C. 6001, et seq. 
i« Popcorn Promotion, Research, and Consumer Information Act, 7 U.S.C. §7481. 
" Canola and Rapeseed Research, Promotion, and Consumer Information Act, 7 U.S.C. § 7441, 

et seq. 
"National Kiwifruit Research, Promotion, and Consumer Information Act, 7 U.S.C. §7461, 

*«Potato Research and Promotion Act, 7 U.S.C. 2611, et seq. 
*9 Floral Research and Consumer Information Act, 7 U.S.C. 4301, et seq. (never implemented); 

Fresh Cut Flowers and Fresh Cut Greens Promotion and Consumer Information Act, 7 U.S.C. 
6801, et seq. (terminated by referendum). 

'"'Wheat and Wheat Foods Research and Nutrition Education Act, 7 U.S.C. 3401, et seq. 
2' Watermelon Research and Promotion Act, 7 U.S.C. 4901, et seq. 
22 See Cal-Almond v. USDA, 960 F.2d 105 (1992); Ivanhoe Citrus Asso. v Handley, 612 F Supp 

1560 (D.D.C., 1985). 
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in. THE SPEECH TAX HARMS GERAWAN FARMING. 

Although the annual tax of approximately $0.20 per 25-pound carton ^^ doesn't 
sound like much, it adds up very fast. Over the past decade, Gerawan has paid 
nearly $8 million in marketing order assessments, approximately $4 million of 
which was for the research and promotion program. The remainder of the ttix funds 
the other activities of the industry administrative committee, including inspection 
and administration. 

a. The programs promote mediocrity and destroy diversity. The generic message 
of the tree firuit program—similar to all programs—urges consumers to buy Califor- 
nia summer fruits because they're sweet and delicious. One television spot featured 
two actors sensuously eating fhiit while moaning in apparent sexual pleasure. I and 
many others found such blatant pandering totally offensive. Such promotion of the 
"California" brtmd is completely contrary to the quality, image, and distinction of 
our Prima brand. 

b. The programs harm competition and iimovation. The tax—a significant percent- 
age of Gerawem's net revenue—severely hampers our own advertising. We must do 
additional advertising to counter the message that one piece of fruit—and one com- 
pany—is as good as another. In addition, we could spend the tax money on our own 
research, advertising, modernization, debt reduction, salaries, etc. The tax also frus- 
trates the wide range of voluntary cooperative activities, including voluntary "check 
off' programs, which could be undertaken in pursuit of any legitimate self-interest 
in demand expansion or increased brand awareness. Sunkist, Ocean Spray, and 
Sun-Maid, for example, have developed world-class brand recognition through vol- 
untary cooperation as agricultural cooperatives. 

c. TTie programs don't help. Supporters of these programs make wild claims about 
their effectiveness, but they're all false, irrelevant, or based on "voo doo" economics. 
Economists that are paid by the industry boards use fancy statistical models to 
claim that virtually anything beneficial in the industry is a result of the generic ad- 
vertising program, while placing "blame" for any adverse results on "externalizes," 
Acts of God, or currency fluctuations. These models, for example, totally neglect the 
beneficial effects of the branded advertising and self-promotion by individual firms, 
or worse, lump these benefits in with the generic program. 

IV. THE SPEECH TAX HARMS THE PUBUC IN GENERAL. 

As Fve explained above, the speech tax imposes unreasonable costs on my com- 
pany, promotes mediocrity, interferes with free choice, and undermines my competi- 
tive advantages—with no offsetting benefits. 

a. These programs force consumers to pay higher prices. Proponents of speech tax 
programs claim they are needed to stimulate consumer demand. To the extent they 
achieve their intended purpose, the end result is higher prices and potentially huge 
off-budget wealth tremsfers from consumers to special interests. Since industries ini- 
tiating a promotion program can't increase output in the short run (it takes &-10 
years for newly planted fruit trees to reach full production), the short-term effect 
is higher prices for the commodities which consumers "want" more as a result of 
propaganda such as "beef, it's what's for dinner," "got milk," and "port, the other 
white meat." Florida's Professor Ward, for example, has estimated that consumers 
annually spend $3.2 billion more for beef as a result of that industry's propaganda 
campaign. 

b. Producers don't benefit. The tax increases the cost of production. But producers 
will generally not be able to pass these increases costs up the commodity chun. Pro- 
ducers will increase output in the long run in response to real or perceived increases 
in consumer demand and/or prices. While an industry may increase total output in 
the long run, individual producers are most likely worse off in economic terms be- 
cause the return per unit of resource input (profit) is offset by the increased costs 
imposed by the tax. 

'Thus, the most likely economic consequence of these programs is a dynamic dis- 
equilibrium, or treadmill effect. Promotion causes higher prices, which in turn 
causes increased output (reducing long run producer returns), which in turn encour- 
ages industry boards to increase promotion spending—to "grow" the industry out of 
the whole. Since the implementation of the initial dairy promotion program in 1984, 
for example, consumer prices for milk have steadily increased, producer returns 
have steadily decreased, and total promotional expenditures have more than dou- 
bled. 

s-iSee 7 C.F.R. §§916.45. 917.45. 
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c. Most of any benefits are captured bv narrow special interests. If both producers 
and consumers are hurt, who, then, does benefit fi-om these programs? Several 
groups, although narrow special interests, are clear beneficiaries: lawyers and lobby- 
ists who promote and protect the programs, advertising agencies and media, econo- 
mists who are paid to "prove" the programs beneficial, board managers (most of 
whom make more than the Secretary of Agriculture), staffs, and contractors who ad- 
minister and support the programs, and retailers. 

d. USDA's bemgn neglect encourages waste and corruption. USDA basicalhf dele- 
gates administration of the programs to the industry boards and merely "rubber 
stamps" their decisions. USDA has never overruled an industry committee or board 
on a matter of advertising. Recent media exposes concerning the lack of accountabil- 
ity of the National Dairy Board and lavish entertaining by Cotton, Inc. are examples 
of the waste that inevitably results from USDA's non-existent oversight. 

V. CONGRESSIONAL APPROVAL AND OVERSIGHT IS NECESSARY. 

The proposed bill is necessary to protect producers and consiuners troia USDA's 
effectively unchecked taxing power. 

a. Industry boards fail to protect minority rights. Industry boards tax £md spend 
simply because they can. Over time all of the voluntary "check off" programs nave 
become mandatory. Gerawan, and any firm who would otherwise prefer to spend its 
own money on its own projects, is labeled a "free rider," a suggestively evil aesigna- 
tion, and forced to participate in the collective generic program. I have no power 
to opt out or to choose either the messenger or the content of the generic message. 
Indeed, since the messages tend to dilute my own advertising efforts, I have to 
spend more just to distinguish my own brand and counteract the mediocre generic 
message that all tree fruit is alike. To illustrate the absiirdity of my position, imag- 
ine how long Apple Computer would tolerate a 30% tax on its net profits to fiind 
a industry-wide generic program encouraging consimiers to simply buy more "com- 
puters." 

b. USDA provides little oversight and control. I can't look to USDA for much help. 
After all, what do USDA bureaucrats know about the unique aspects of advertising 
each commodity—at least compared with the supposedly knowledgeable industry 
boards? 

c. The speech tax violates the First Amendment. A mandatory tax that forces me 
to support a message with which I disagree, spread by a messenger I cannot choose, 
and totally lacking any arguable justification on public health or safety grounds, vio- 
lates my First Amendment rights to remain silent, to choose when and how to 
speak, and to select my preferred messenger. Unfortxinately, the Supreme Court did 
not quite agree. In a bitterly divided 5-4 opinion, the Court upheld the tree finiit 
speech tax in Glickman v. Wileman, 521 U.S. 457 (1997). The Cfourt concluded that 
the program was merely a species of economic regulation, part of a comprehensive 
scheme displacing competition with regulation under the AMAA, not entitled to any 
special protection under the First Amendment. The four dissenters (Souter, Scaha, 
Rehnquist, and Thomas) convincingly demonstrated that the speech tax is a classic 
First Amendment violation. Hopefully, this decision will be quickly reversed or dis- 
tinguished. 2'' 

d. Taxes will likely increase without Congressional Review. As explained above, 
these programs tend to develop their own institutional inertia due to the eicpanding 
supply chasing demand regulatory "treadmill," USDA "rubber stamping" industry 
board decisions, and no meaningful judicial or administrative restraint on the nar- 
row special interests that arguaoly benefit fi-om the programs. The USDA imposed 
taxes will likely expand without intervention by Congress with its potentially great- 
er accountability to producers and consimiers. The economists that study these pro- 
grams make exaggerated and insupportable claims regarding the effectiveness of^the 
programs, claiming returns on investment of up to seven fold. If true, or even partly 
true, there is a built-in structural incentive to continue taxing and spending until 
the marginal return equals the marginal cost. Several pr(^ams have been author- 
ized by Congress but not yet implemented, and the 1996 FAIR Act authorized new 
programs for any agricultural commodity not previously listed. The best example of 

"This unfortunate decision was the produce of an ill-fated coin toss rather than any weak- 
ness in our position on the merits. A labor lawyer from Fresno, Tom Campagne, who rep- 
resented one of the sixteen plaintiffs, with no Supreme Court experience, won the Clerk's com 
toss and elected to argue instead of my nationally renowned First Amendment and Supreme 
Court expert, Michael McConnell. Campagne wrongly conceded at oral argument that generic 
programs in general did not violate the First Amendment and that the long-standing dispute 
in the tree miit industry was more over administrative matters than about Constitutional 
rights. 
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rampant expansion can be seen in daily. Only six years after the initial program 
began in 1984, USDA began the fluid milk program (imposing a tax on dairies) that 
nearly doubled total dairy expenditures. 

VI. CONCLUSION. 

USDA taxes my production, and now raises over $1 billion annually, to fiind ge- 
neric industry-wide promotion and research activities. These programs harm me and 
all producers by increasing costs without providing much chance at increased long 
run returns. They harm consumers by imposing huge off-budget wealth transfers 
and needlessly stimulate demand for mature well-known products. Society as a 
whole is harmed by reduced innovation, inefficiency, and waste. Congress must in- 
tervene and reclaim the power to tax—with representation. Hopefully, these pro- 
grams will then be phased out with free choice—and fVee speech—restored to the 
tree fhiit and other affected industries. 

Thank you very much for the opportunity to testify today. I would be pleased to 
answer any questions from the Committee. 

Mr. GEKAS. We thank you, Mr. Gerawan. It occurred to me that 
the strongest theme in your entire message is that all of this trans- 
lates into higher prices and then ultimately it is the consumer who 
bears the brunt of all these hidden costs and taxes and fees, etc. 

Mr. GERAWAN. That is correct. 
Mr. GEKAS. And primarily what we are trying to do here is to 

let the consumers know and the taxpayers that indeed if the Con- 
gress votes to provide funding for a particular service that it should 
be the Congress to do it, not the agencies through these various 
mechanisms, some of which you have described. 

Mr. GERAWAN. Exactly. There is a need for someone to look out 
for the interests of the consumers, something the agencies don't 
necessarily do. 

Mr. GEKAS. And, Mr. Garrish, you do not complain about the fees 
that have to be paid or the administrative cost portion, you com- 
plain rightfully about the excess being used for other funding pur- 
poses or deficit reduction or other motivations on the part of the 
Congress. 

Mr. GARRISH. Yes, sir. Our motivation is not against the fees. We 
understand that someone has to pay these fees and it is appro- 
priate that the users, for instance, of nuclear power pay the fees 
that are necessarily associated with it. We think though we would 
like to get some service for it. That is one of our fundamental prob- 
lems right now. In addition to that, the increases we think need 
to be really dealt with by the Congress, not by the agency. It is just 
too easy, right now, for the agency to say, "Let's just raise the fee." 
We need to have some protection in the manner in which that is 
done. But there is no objection to the pajnment of the fees. 

Now these fees are paid W America's nuclear electrical users. It 
is not paid by the utilities, "iiiese are passed on to consumers obvi- 
ously. $42 billion for the Nuclear Waste Fiuid comes fi*om some- 
where, and it comes from America's nuclear customers. 

Mr. GEKAS. Just like Mr. Gerawan said  
Mr. GARRISH. Exactly. 
Mr. GEKAS. Ultimately it comes down to the consumer. Mr. 

Joyce, do you have any time table that you c£m predict on a ruling 
by the Appeals Court? 

Mr. JOYCE. It is long overdue. The problem has been the FCC 
has continued to revise its universal service rules so parties have 
been continuing to inundate the fifth circuit with miscellaneous fil- 
ings and such. The last correspondence we got from the court sug- 
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gested they are pretty much fed up wdth receiving all this paper 
so I would expect a decision in about a month or two. 

But if I might add, Mr. Chairman, that it underscores a concern 
we have in response to Mr. Nadler's comments about using the ju- 
dicial process to try and flush out the differences between taxes 
and regulatory fees. I am not a legislative expert and I don't know 
if your bill is the best way to ciire this problem but I am an admin- 
istrative law practitioner and I do know that judicial process cer- 
tainly has not been the best way to flush this out. 

This has been 2 years now that this appeal has been pending. 
We started in front of the FCC and now it is in front of the fifth 
circuit. Two years, eight quarterly filings, an enormous administra- 
tive undertaking to do a program that is at least arguably uncon- 
stitutional. We may win, we may lose. If we prevail, it is going to 
be a nightmare to unscramble this egg, an absolute nightmare. And 
this case is telling in a lot of other respects. Who filed this appeal? 
Did the major phone companies file this? Did the major telephone 
companies file this? Did even the major trade associations file this 
appeal? None of them did. None of them did. 

One insignificant paging company in Puerto Rico has challenged 
the constitutionality of this. If they didn't do that, all of your con- 
stituents would be paying this fee. They may compleiin about it, 
they might say this seems like a tax, but those rules would have 
gone into effect unpertiu"bed, unchallenged as unconstitutional. So 
from where I sit, there ought to be a better way to flush out these 
that are really taxes before it gets to the point where somebody has 
to challenge them in court. 

Mr. GEKAS. We thank each member of the panel. Does the gen- 
tleman have any questions? And we now stand in recess pending 
the registering of the votes on the floor of the House. We will re- 
turn and begin this next panel at 11:25. 

[Recess.J 
Mr. GEKAS. The hovir of 11:25 having arrived, the committee will 

come to order pursuant to the rules of the House. As we reiterated 
time and time again, a hearing cannot proceed without the pres- 
ence of a quonmi for such hearing, namely two members. As you 
can see, there is only one in attendance at this junctiu^e. We will 
be constrained to recess until the appearauice of another member. 

If we have difficulty in mounting that quonmi, I am going to sug- 
gest to the witnesses that we will receive their written statements 
for the record and we can engage in an informal colloquy among 
and between the members and the Chair which then would be con- 
verted by the Chair into a full statement of the meaning of the oral 
testimony to supplement the written testimony and the questions 
and answers that might be propounded and that, too, then would 
be included in the record. It is the only way that I can fashion a 
system in which you will not be wasting your time while I am 
wasting my time. We hope that another member appears shortly. 
So we will wait an appropriate decent interval and then proceed 
along the lines that I have outlined. The committee stands in re- 
cess. 

[Recess.] 
Mr. GEKAS. For the benefit of those in the audience, Tom Schatz 

is President of Citizens Against Grovemment Waste, and the Coim- 
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cil for Citizens Against Government Waste. Prior to joining Citi- 
zens Against Government Waste in 1986, he was legislative direc- 
tor to our former colleague, Hamilton Fish. Mr. Schatz holds a law 
degree from Greorge Washington University and he graduated from 
the State University of New York at Binghamton with a honor's de- 
gree in political science. 

He is joined at the witness table by Matthew Ames, a member 
of the Miller & Van Eaton law firm here in Washington. He rep- 
resents EDLINC, the Education smd Library Networks Coalition. 
His practice areas include cable franchising, information technology 
contracts, fifth amendment law, Eastern European trade, and prop- 
erty rights. Mr. Ames attended the College of William and Mary, 
BS, 1980, and received his law degree cum laude from (Georgetown. 

Jim Miller is counselor at Citizens for a Sound Economy. He was 
director of the Office of Management and Budget in the Reagan ad- 
ministration and a member of the President's cabinet. He has 
served also as vice chairman to the Administrative Conference of 
the United States. With that then we will begin with the testimony 
of Mr. Schatz or, shall we say, a summary of his testimony. 

Mr. SCHATZ. Would you like me to summarize the oral statement 
I was going to give as quickly as possible, Mr. Chsiirman? 

Mr. GEKAS. Feel free to deliver what you want at least the Chair 
and counsel for the minority to hear. 

STATEMENT OF THOMAS A. SCHATZ, FRESmENT, CITIZENS 
AGAINST GOVERNMENT WASTE, WASHINGTON, DC 

Mr. SCHATZ. Thank you very much, Mr. Chairman. I appreciate 
the opportunity to address the subcommittee. We believe that your 
bill, the Taxpayer's Defense Act, addresses a matter of the utmost 
xirgency which is to prevent unelected bureaucrats from imposing 
taxes on the American people. It is clear under the Constitution 
that Congress has the sole authority to lay and collect taxes, du- 
ties, and excises. And certainly the founding fathers intended this 
to be the case as well. I cite Alexander Hamilton in the Federalist 
Papers in my written statement, and I will leave that quote in 
there. 

Clearly, they were making it extremely clear and concise that 
Congress had this sole power. There are several examples now of 
bureaucrats, unelected bureaucrats and agencies, raising taxes. 
And in a discussion during the recess with Mr. Harper, I did look 
at the definition that you have in your bill of what is a tax versus 
what is a fee, and it seems very logical that a fee, if it is used for 
the purposes for which it was intended, is just that, it is a fee. And 
I don't think your bill is addressing whether or not agencies have 
the ability to levy fees to cover the expenses of the various pro- 
grams under their jurisdiction and control, but that if they have 
money coming in that they use away from those purposes that that 
would be considered a tax. 

For example, the Nuclear Regulatory Commission does charge 
the industry for, in essence, its own existence and the matters that 
are covered domestically are certainly appropriate. But when that 
money is used for overseas activities, for activities not related to 
the purposes to regulate the industry, that then does constitute a 
tax. We also, of course, have the situation with the E-rate tax, 
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which many call the Gore tax, where the money in fact may even 
be unconstitutional in terms of its receipt by the Federal Commu- 
nications Commission. 

The recent increase in that tax by $1 billion and the fact that 
the FCC has also decided that they don't want the phone compa- 
nies to let the American people know that this fee is being im- 
posed, that it is coming through and people wiU no longer know 
about it sounds to me Tike the FCC has something to hide. Your 
bill would prevent agencies from directly establishing or raising 
taxes, but it would also give them the opportunity to come to Con- 
gress with their proposal and allow Congress to make a decision 
about what to do about that particular fee. 

We also have the Internet Corporation for Assigned Numbers 
and Names or ICANN. The stated objective of this organization 
was to facilitate the transition of the domain name system to the 
private sector from U.S. government oversight. ICANN doesn't 
have members yet and its unelected interim board recently pro- 
posed a $1 tax for every registrant Ln order to fund its $5.9 million 
lirst year operating budget, which is already facing a shortfall. 

This decision was shielded from the pubUc. Meetings were held 
in secret. They have withdrawn this proposal because of public 
pressure and Congressional concern, but ICANN really is already 
acting Uke the government instead of the private sector. Instead of 
cutting its expenses to meet its budget, it attempted to increase 
revenues, and the Department of Commerce wasn't as much con- 
cerned about the legality of the taxes. It was worried about a public 
relations problem. 

One of your witnesses earlier mentioned the Nuclear Waste Fund 
and I know that is not precisely the focus but the fact is that this 
is also of some concern. 

Mr. GEKAS. If the gentleman will suspend for a moment, we ac- 
knowledge the attendance now of the gentleman from Massachu- 
setts, Mr. Meehan, whose presence now constitutes a quorum along 
with the Chair so from here on in the reporter will make certain 
that every word becomes a part of the record. Mr. Schatz, you may 
continue. 

Mr. SCHATZ. Mr. Chairman, I again thank you for the oppor- 
tunity to testify and I would like to briefly summarize my state- 
ment. Citizens Against Government Waste believes that the Tax- 
payer's Defense Act addresses a matter which concerns every tax- 
payer, the ability of unelected bureaucrats to impose taxes on the 
American people. This is clear under the Constitution that only 
Congress has this authority. And we have several examples now of 
Federal agencies and unelected bodies imposing taxes, including 
the Federal Communication Commission and its E-rate tax, the 
Internet Corporation for Assigned Numbers and Names in its at- 
tempt to impose a $1 tax on the registrants on the Internet, and 
finally the Nuclear Regulatory Commission which imposes fees on 
the industry and then takes that money and uses it for other pur- 
poses. 

The Taxpayer's Defense Act would restore constitutional balance 
and authority and require Congressional approval for any rule that 
raises or establishes a tax before that rule can take effect. This 
would prevent agencies from directly establishing or raising taxes 
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and give them an avenue to advance proposals to Congress. The 
American people already suifer from excessive taxation without 
representation, both under the universal service tax which was re- 
cently increased by $1 billion, and the Federal Communication 
Commission's effort to prevent phone companies from itemizing 
this tax on phone bills. This is an admission that what they are 
doing cannot stand the light of day. 

The Internet Corporation for Assigned Numbers and Names or 
ICANN tried to propose a $1 tax on every registrant to fund its 
$5.9 million budget. However, they withdrew the proposal because 
of concern from Congress and the public. Instead of cutting their 
expenses and budget they were increasing fees, acting a lot more 
like the government than a private sector organization. 

The Nuclear Regulatory Commission provides fees or imposes 
fees on the industry by constitutional and Congressional authority, 
but the money that is used for purposes other than what is in the 
statute should be considered a tax and not a fee. Of course, they 
have the $16 billion in the Nuclear Waste Fund which has also not 
been used for its intended purposes. 

These are just a few examples of bureaucratic taxation that turn 
our systems of checks and balances on its head. Your bill, Mr. 
Chairman, would restore the constitutional balance and return con- 
trol of all taxes where everyone agrees it should and must be, in 
Congress. In order for an agency to establish or raise taxes it must 
submit a proposal to Congress Eind gain approval. This will require 
the agency to justify the imposition of a new tax or an increase in 
an existing tax. If it cannot be justified, it should not be enacted. 

The Congressionsil authority on this is clear and Members of 
Congress are a lot closer to the needs of the American people than 
bureaucrats. The Taxpayer's Defense Act protects the interests of 
taxpayers and promotes accountability on the part of political lead- 
ers and Federal agencies, reduces hidden taxes and ends taxation 
without representation. Tliank you, Mr. Chairman. I will be happy 
to answer any questions. 

[The prepared statement of Mr. Schatz follows:] 

PREPARED STATEMENT OF THOMAS A. SCHATZ, PRESIDENT, CITIZENS AGAINST 
GOVERNMENT WASTE, WASHINGTON, DC 

Mr. Chairman, members of the subcommittee, thank you for the opportiuiity to 
testify today. My name is Thomas A. Schatz. I am president of Citizens Against 
Government Waste, a 600,000 member nonprofit organization dedicated to eliminat- 
ing waste, fraud and abtise in government. Citizens Against Government Waste has 
not received at any time any federal grant and we do not wish to receive any in 
the future. 

Citizens Against Government Waste (CAGW) believes the Taxpayer's Defense Act 
addresses a matter of the utmost urgency—preventing unelected bureaucrats from 
imposing taxes on the American people. 

Article 1, Section 8 of the Constitution clearly states: "The Congress shall have 
power to lay and collect taxes, duties, imposts and excises." 

With this concise sentence, the founding document of our government clearly 
states that Congress alone has the power to tax. 

The interests of the taxpayer have always been of paramount concern in this 
country. The American Revolution was fought in part to ensure ovu- right to be free 
from burdensome and unfair taxation. The events leading up to that war and the 
Declaration of Independence generated the seminal phrase ^o Taxation Without 
Representation"—a statement as valid today as it was more than two centuries ago. 

There is no governmental action that has as profound an impact on the common 
person as taxes. Today, the tax burden on our economy is the highest in peacetime 
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history. The average American family pays more in taxes than on food, clothing and 
shelter combined. With taxes robbing us of so much of our {tnnual income, Ajneri- 
cans cannot help but be concerned about why they are being taxed and by whom. 
Involved in this concern is the desire to ensure that the taxes that are imposed Eire 
f£ur, equitable and just. Taxes that are imposed by governmental agencies without 
the authority of Congress do not meet these criteria. Without congressional approved 
of a taxing policy, there is httle oversight on agencies imposing unauthorized taxes, 
which leaves the door wide open for abuses of power. 

In the words of Alexander Heunilton in the Federalist Papers #36: 
There is no part of the administration of government that re<^uires extensive 
information and a thorough knowledge of the principles of poUtical economy so 
much as the business of taxation. The man who understands those principles 
best will be least likely to resort to oppressive expedients, or to sacrifice any 
particular class of citizens to the procurement of revenue. It might be dem- 
onstrated that the most productive system of finance will always oe the least 
burdensome. There can be no doubt that in order to be a judicious exercise of 
the power of taxation, it is necessary that the person in whose hands it is 
should be acquainted with the general genius, habits, and modes of thinking of 
the people at large and with the resources of the country. 

It is for precisely the reasons stated by Alexander Hamilton that Congress was 
granted the exclusive Constitutional power to levy taxes. As representatives of the 
citizens of the United States, members of Congress are in the best position to speak 
to the needs and desires of all Americans. As popularly elected officials, memoers 
of Congress must have some concern for how their policies affect their constituents. 
Knowing that they are up for re-election every two years, they are less likely to 
abuse their powers for fear of being turned out of office. Also, members of Congress 
feel some amnity toward and a sense of accountability to their constituents. 

It is this lack of implicit accountability to the American people that makes giving 
taxation power to non-elected officials such a dangerous prospect, to say nothing m 
its dubious constitutionality. While an elected official must worry about being re- 
elected, a non-elected official doesn't have those concerns. As long as that person 
achieves the desired goals of his or her organization, job security is assured. These 
are the policy reasons for preventing bureaucrats fcom taxing citizens. The constitu- 
tional authorities are even more compelling. 

Two recent cases have made it clear that under Article 1, Section 1 of the Con- 
stitution, lawmaking functions cannot be delegated. The Supreme Court, in 1996, 
declared in Loving v. U.S., that "the lawmaking function belongs to Congress . . . 
and cannot be conveyed to another branch or entity." The Court also found the line- 
item veto to be an unconstitutional transfer of lawmaking authority to the presi- 
dent, and overturned the law. The line-item veto permitted the president to cut 
spending and eUminate taxes after bills were passed by Congress, and while one 
may argue with the decision, it is consistent with the Loving case and consistent 
with the provisions of the Taxpayer's Defense Act. 

The problem being addressed by your legislation, Mr. Chairman, is one of Con- 
gresses own making. The line-item veto legislation, while weD intentioned, was es- 
sentially an admission that Congress could not control its own spending habits, and 
therefore needed help from the president. While that law was in effiect, the result, 
while disappointing in its meager exercise by President CUnton, was in fact to re- 
duce wasteful spending. 

A more recent example of passing its duties to the executive branch is the Univer- 
sal Service Tax. On May 27 of this year, the Federal Communications Commission 
voted to increase this tax by about |l billion. In addition, the FCC adopted a rule 
that wotild bar telephone companies from separately itemizing this tax in order to 
hide its actions from the taxpayers. This is deception and subterfiige at its worst. 
This entire catastrophe could have been avoided if Congress had simply passed a 
bill that excluded the FCC firom the line of decision making, and had designated 
the agenw as the administrator of a constitutional user fee or tax to increase the 
number of schools with Internet access, instead of giving the FCC the ability to cre- 
ate the tax. 

In addition to imposing a massive tax, the FCC created two nonprofit entities that 
the General Accounting Office has found to be unconstitutional and at risk for 
waste, fraud and abuse. 

The Taxpayer's Defense Act would restore constitutional balance and authority by 
requiring congressional approval for any rule that establishes or raises a tax before 
said rule could take effect. This would prevent agencies from directly establishing 
or raising taxes, while providing them with an avenue to advance proposals to Con- 
gress. 
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What makes this bill so important is that the American people are already suffer- 
ing from the imposition of the FCC's Universal Service Tax. Universal service—the 
idea that everyone should have access to affordable telecommunications services— 
is certainly a noble find beneficial idea. The problem arises from the effect of the 
1996 Telecommunications Act on the idea of universal service. 

This act allowed the FCC to extend universal service funds to provide "discount 
telecommunications services" to schools, Ubraries, and rural health faciUties. This 
sounded reasonable, but its effect is pernicious. The Act gave the FCC the power 
to decide the level of "contributions —taxes—that telecommunications companies 
would have to pay to support universal service. The FCC determines how much can 
be collected in taxes to suosidize a variety of "universal service" spending programs. 
It charges long-distance providers, who pass on the costs to consumers m the form 
of higher telephone bills. 

The Universal Service Tax is problematic and harmful in many respects: 
1. The Universal Service Tax is in addition to the federal excise tax on tele- 

communications service. Not only is it an unauthorized tax, but it is double 
taxation on cons\imers for use of a vital service. 

2. The universal service system is extremely inefficient. According to Jerry 
Hausman of the American Enterprise Institute, every dollar raised through 
the Universal Service Tax winds up draining an additioned $1.05 to $1.25 
from the economy. 

3. In a letter written to Senator Ted Stevens (R-Alaska), the General Account- 
ing Office stated that the FCC "exceeded its authority when it directed the 
Nationed Exchange Carriers Association, Inc. (NECA) to create the Schools 
and Libraries Corporation and the Rural Health Care Corporation. The Gov- 
ernment Corporate Control Act specifies that 'an agency may estabUsh or ac- 
quire a corporation to act as an agency only by or under a law of the United 
States speafically authorizing the action." Not only has the FCC decided it 
has the power to levy taxes, it has decided it can authorize the creation of 
agencies. The FCC is slowly expropriating increasing amounts of power that 
belong exclusively to Congress. 

4. The tax is a hidden tax. Only cellular and business customers will get fiiU 
disclosure of this tax. The American people are being assessed a tax that was 
not approved by Congress as it should have been, and are not being told 
about tnis tax. That is deception at its worst. 

5. Outlays for the Universal Service Fund will rise from $1 billion in fiscal 1997 
to more than $13 biUion in 2003. In other words, in just five short years 
every household in America will be squeezed for an additional $120 annually. 

There are two approaches currently under consideration by the House that would 
correct this usurpation of congressional authority. Rep. Billy Tauzin (R-La.) has in- 
troduced the Schools and Libraries Internet Access Act to phase out the Universal 
Service Tax, along with the telephone excise tax. The E-Rate Termination Act, intro- 
duced by Rep. Tom Tancredo (R-Colo.) would repeal the Universal Service Tax out- 
right. 

It shovdd be clear that by allowing agencies to impose taxes without gaining con- 
gressional approval, Americans have b^ome vulnerable to abuses such as those re- 
sulting from the Universal Service Tax. By requiring congressional approval for all 
feder^ taxes, the Taxpayer's Defense Act ensures that Congress will retain its Con- 
stitutional powers as intended by this nation's Founding Fathers. 

According to the Federalist Papers #10, "the apportionment of taxes . . . is an act 
which seems to require the most exact impartiality." Coneress, although far from 
perfect, is considerably more impartial than a self-interested federal agency. As pop- 
ularly elected officials who must be accountable to their constituents, members con- 
sider many viewpoints when making poUcy decisions, making them more likely to 
advocate policies that the American people will view as beneficial, necessary and 
just. The government requires taxes to carry out its everyday operations and fulfill 
the obligations placed upon it. Both the need for some taxes and the desire among 
the populace to have their tax burden decreased are considered and weighed by 
Congress when deciding whether or not to impose a tax. 

"There is no chance of ever receiving that courtesy from government agencies, 
which are looking out for their own interests. The FCC is concerned with advancing 
the declared and undeclared goals of that agency. In order to achieve these goals, 
any and all methods that are potentially legal will be used. The FCC has proven 
this by twisting the provisions of the 1996 Telecommunications Act to gain the 
power to impose taxes. The legality of their actions is in question, but as yet has 
not been rejected. 
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Another area ripe for hidden taxes is the Internet. It has attracted another bu- 
reaucratic predator that would like to muscle in and get a piece of the action. In 
1998, the Department of Commerce established the Internet Cooperation for As- 
signed Numbers and Names, or "ICANN." The stated objective of this new organiza- 
tion was to facilitate the transition of the domain name system to the private sector 
from U.S. government oversight. Through "consensus-based" decision-making, 
ICANN was supposed to estabUsh standards by which the Internet would operate. 
An interim Board of Directors was supposed to establish ICANN as an open mem- 
bership organization. The members would then elect the actual board and all the 
decisions made would involve those effected. 

Unfortunately, ICANN took a detour somewhere on the road to cyberspace. 
ICANN has no members and the unelected "interim" board proposed a $1 tax on 
eveiy registrant for a domain name in order to fund its $5.9 million operating budg- 
et. This decision was shielded from public view because its meetings were held in 
secret. 

In addition to the tax, a letter to ICANN from the Department of Commerce un- 
derscores the importance of this hearing and your legislation, Mr. Chairman. The 
letter outlined several reforms that should be instituted by ICANN. Among these 
suggestions was the elimination of their $1 tax. However, iheir reason for suggest- 
ing this wasn't because it was unconstitutional or done without Congressional man- 
date, it was because "it is controversial." Commerce explained that while the "user 
fee may be determined to be an appropriate method" to fund ICANN, the "perma- 
nent financing method should not oe adopted until after the nine elected members 
are added to the ICANN Board." 

Fortunately, ICANN has withdrawn its proposed tax as a result of public and con- 
gressional concern. But it seems that Department of Commerce wasn t as much con- 
cerned with the legality of the tax as it was worried about a public relations prob- 
lem. 

Your bill, Mr. Chairman, would restore the control of all taxes where everyone 
agrees it should be—in Congress. 

The Taxpayer's Defense Act provides a method of checking the power of govern- 
mental agencies. In order for an agency to estabUsh or raise taxes, it must submit 
a proposal to Congress tmd gain Congressional approval. This will require the agen- 
cy to justify the imposition of a new tax or an increase in an existing tax. If it can- 
not be justified, it will not be enacted. This will prevent unnecessary and detrimen- 
tal taxes from being imposed by agencies. 

Our government operates on a system of checks and balances to prevent tyranny. 
The power to tax is the power to destroy or improve our lives. In order to retam 
control of this awesome responsibility, it is imperative that Congress remain the 
only branch of the federal government with the power to levy taxes. 

Mr. Chairman, the Taxpayer's Defense Act protects the interests of taxpayers. It 
Promotes accountability on the p£u:t of political leaders and federal agencies, reduces 

idden taxes, and ends taxation without representation. 

Mr. GEKAS. Thank you very much. We turn to Mr. Ames. 

STATEMENT OF MATTHEW C. AMES, ESQUIRE, MILLER & 
EATON, P.L.L.C., WASHINGTON, DC, REPRESENTING EDLINC, 
THE EDUCATION AND LIBRARY NETWORKS COALITION 
Mr. AMES. Thank you, Mr. Chairman. First of all, I would like 

to express my appreciation for the privilege, the opportunity to 
come here and appear before you today. As you noted earlier, I am 
here on behalf of EDLINC, which is an alliance of over 30 national 
education and library organizations, including the National Asso- 
ciation of Independent Schools, the U.S. Catholic Conference, the 
NEA, the National School Board Association, the American Library 
Association and many others. I would also like to thank the chair- 
man for your sentiments at the outset when you made some state- 
ments regarding the E-rate which is fundamentally why I am here. 

I think you touched on some of the points that I am going to 
make and acknowledged, I think, ultimately the lawfulness of the 
program as it exists. The E-rate is a clear example of a Federal 
agency taking a Congressional mandate and implementing it fully 
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and appropriately under the law. I think there has been a certain 
amount of misunderstanding of what the FCC has done and I 
would Uke to make a few points about that. 

First of all, imiversal service, the E-rate is part of a broad uni- 
versal service program. Universal service is not new. Universal 
service has existed for decades and the fundamental point has been 
that this country is one Nation and we need to expand the reach 
of the telecommunications network so that people in rural areas 
c£in have access and other high cost areas can have access to af- 
fordable telecommunication services and all Congress did in the 
1996 act was direct the FCC to re-establish in the course of reor- 
ganizing the telecommunications industry, re-establish universal 
service and £dso to add on additional benefits that had not existed 
before for schools and libraries. 

What has changed is that we now have service for schools and 
libraries and that in the past those costs, the costs of imiversal 
service, were embedded in service rates so nobody knew they were 
there and now those costs are being broken out. The fundamental 
EoUcy behind the E-rate, the universal service for schools and li- 
raries, is to insure that every school child has the opportunity to 

learn how to use this powerfiil new tool of the Internet and ad- 
vanced telecommunications and has access to that information so 
that people who are in disadvantaged areas, disadvantaged for fi- 
nancial reasons, don't fall further behind than they already are. 

Basically people shouldn't have to move to the big city to get all 
the benefits of modem technology. That is the concept behind it. 
What I would like to do now is do something that—incidentally, 
EDLINC has put out this book with the support of Bell Atlantic 
which details a niunber of instances where the program has been 
very beneficial. 

Mr. GEKAS. If the gentleman wants that to become ptirt of the 
record, we will  

Mr. AMES. I would be delighted. 
Mr. GEKAS. With imanimous consent enter it into the record 

along with a package of the written statements to which I alluded 
before. 

[These materials are on file with the Subcommittee on Commer- 
cial and Administrative Law of the Committee on the Judiciary.] 

Mr. AMES. Thank you very much, Mr. Chairman. I appreciate 
that. The other thing I would Uke to do is do something no one else 
has done today and that is to briefly read a couple of excerpts fi-om 
the statute. This is the Communications Act, as amended by the 
1996 Telecommimications Act, and I am going to read section 254. 
That is the universal service provision, subsection (h)(B), which re- 
fers to telecommunication services for educational providers and li- 
braries. 

And that section says that all telecommunications carriers serv- 
ing in geographic areas shall upon a bona fide request for any of 
its services that are within the definition of universal service, and 
then it refers to another subsection, provide such services to ele- 
mentary schools, secondary schools and libraries for educational 
piuposes at rates less than the amounts charged for similar serv- 
ices to other parties. That says that Congress directed the FCC to 
set up a program so that schools and libraries would get discounts 
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on rates or telecommunication services. I don't think anybody dis- 
putes that. 

Then a little bit further down in subsection (h)(2)(a), which is ti- 
tled advance services, the commission is directed by Congress, the 
commission shall establish competitively neutral rules to enhance 
to the extent technically feasible and economically reasonable ac- 
cess to advanced telecommunications and information services for 
all public and non-profit elementary and secondary school class- 
rooms, health care providers and libraries. 

The question here is what is advanced telecommunications and 
information services. Clesirly, the Internet is advanced tele- 
communications and information services so Congress directed the 
FCC to do that. Congress also said that those services need to be 
available to classrooms and that means that the internal wiring 
and the connections to get to the classrooms are part of the pro- 
gram and that is exactly what the FCC did. 

Now people have also made claims about this tax question. They 
said that the FCC has without authority imposed a tax on sub- 
scribers for telephone service and they have imposed a tax on the 
companies. Let me briefly read section 254(d) and then I will con- 
clude my remarks. Every telecommunications carrier that provides 
interstate telecommunication services shall contribute on an equi- 
table and non-discriminatory basis to the specific predictable and 
sufficient mechanisms established by the commission to preserve 
an advanced universal service. 

So Congress directed the FCC to adopt rules and then directed 
the FCC to require the telecommunications carriers to pay into the 
universal service fund. The FCC did not invent this tax. It did not 
impose this tax unilaterally. And the amount of time, I will con- 
clude my remarks. Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Ames follows:] 

PREPARED STATEMENT OF MATTHEW C. AMES, ESQUIRE, MILLER & EATON, P.L.L.C., 
WASHINGTON, DC, REPRESENTING EDLINC, THE EDUCATION AND LIBRARY NET- 
WORKS COALITION 

My name is Matthew C. Ames. Thank you for this opportunity to appear before 
the Subcommittee. I am a partner in the law firm of Miller & Van Eaton, P.L.L.C, 
here in Washington, and I am here on behalf of EDLINC, the Education and Li- 
brary Networks Coalition, an sdliance of more than thirty national education and 
library organizations. I will address the legality and constitutionality of the "E-rate" 
adopted by the Federal Communications Commission (the "FCC") as part of its im- 
plementation of Section 254 of the Telecommunications Act of 1996. 

I advised EDLINC during the rulemaking process at the FCC, during which it re- 
vised traditional universal service rules and established the E-rate, as directed by 
Congress. I am also counsel to EDLINC in the appeal of the FCC's universal service 
order,' which is now pending before the United States Court of Appeals for the Fifth 
Circuit. EDLINC intervened in that case to support the FCC; I wrote EDLINC's 
brief and participated in the oral argument. 

When Congress and the administration enacted the Telecommimications Act of 
1996, it had four key objectives: 1) encourage competition in the telecommunications 
and broadcasting industry, 2) reduce regulatory burdens, 3) provide consumers with 
greater choice emd lower rates and 4) expand and maintain an existing system of 
universal service that provides high-cost areas, low income families, rural health 
care providers, and schools and libraries with affordable access to advanced tele- 
communications. Universal Service for school and libraries, the E-Rate, is a clear 
example of a federal agency taking a congressional mandate and implementing it 
fiilly and appropriately under the law. 

'Federal-State Joint Board on Universal Service, 12 FCC Red 8776 (1997) (the "Order"). 
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What is the "E-Rate" and Why Does it Matter? 
The E-rate allows schools and hbraries to purchase telecommunications services, 

internal connections, and Internet access at discounted rates. To participate, schools 
and libraries must meet a number of qualifications, issue requests for proposals and 
negotiate contracts with providers under their standard contracting procedures. Par- 
ticipating schools and libraries then pay the contract rate, less a cUscotmt based on: 
1) whether the school or library is in an urban or rural area, and 2) the proportion 
of students who participate in the Federal school Itinch program. The service pro- 
vider receives the amount of the discount from the Federal universal service fund. 

The central aim of the E-rate program's bipartisan sponsors was to narrow the 
technological access gap that existe between this nation's poor, rural, urban and mi- 
nority students and their wealthier peers. A July 1999 report from the US Depeul- 
ment of Commerce's National Telecommunications and Information Administration, 
entitled Falling Through The Net: Defining the Digital Divide ("NTIA Report"), dem- 
onstrates two critical points: 1) the gap in access continues to exist; and 2) schools, 
libraries and other community institutions represent the best and frequently the 
only opportunities for children from low-income families to utilize advanced tech- 
nologies. The NTIA Report finds that whereas nearly 47% of White households have 
computers and 36% have access to the Internet, Black and Hispanic households still 
lag far behind in computer and Internet penetration. Only 23% of Black households 
and 11% of Hispanic households have computers, with Internet access for those 
groups totaling, respectively, 25.5% and 12.6%. NTIA Report at 6. In measuring ac- 
cess by income, the report finds that "Low income households in rural areas are the 
least connected, experiencing connectivity rates in the single digits for both PCs and 
Internet access." Id. 

The figures quoted demonstrate that many students—especially minority students 
and/or those living in rural and low-income areas—must rely on local schools and 
public hbraries to use computers and access the Internet. Moreover, according to the 
NTIA Report, K-12 schools and public libraries serve as critical Internet access 
points for Americans of all ages. Nationwide, nearly 21% of Americans access the 
Internet through K-12 schools and 8% use their local hbraries for that purpose. 
Schools and libraries are especitdly important for rural residents, 30% of whom gain 
access to the Internet through their K-12 schools and 7.3% through their Ubrariea. 

The E-rate program is now in its second year. In the first year ninding cycle, the 
fiind distributed $ 1.67 billion in discounts in response to over 30,000 applications. 
Because the program was not funded to its cap in the first year, many applicants 
did not receive support from the fund, but 25,785 requests were at least partially 
funded. Of that funding, the vast msnority went to the nation's poorest commu- 
nities—79% to schools and libraries with discount levels over 70% and above. 

Large urban school districts and extremely remote and rural schools have been 
among the funds biggest beneficiaries. For example, the Chicago Public School Dis- 
trict which serves over 430,000 students received $ 47.5 million in funding, enabling 
it to bring Internet access into at least one classroom in every one of the district's 
schools. Similarly, in New York City, the $71 million the district received will en- 
able it to meet their technology goals five years ahead of schedule, connecting 5 to 
10 classrooms in each school by this fall . In small remote communities like Aniak, 
Alaska where there is no road access to any of the villages that make up the school 
district, the $41,000 the district received will make it possible to rewire the schools, 
install Internet connections and set up satellite dishes that will bring the resources 
of the rest of the world to the district's 425 students. Finally, in rural Michigan, 
the Woodland Library Cooperative's E-rate discount of $ 44,000 wiU ensure that 
farmers, senior citizens and others who could not otherwise afford the high cost of 
rural Internet access, will be able to connect at their local libraries to crop reports 
and other vital information services. This year the fund has already distributed 25% 
of the discounts and the rest are expected to be awarded within the next month. 
The Attacks on the FCC's Universal Service Order. 

Despite these positive results, the E-rate program has come under attack as an 
example of the FCC exceeding its jurisdiction. Opponents of the E-rate have claimed 
that the FCC went far beyond the mandate of Congress in Section 254(h) of the 
Telecommunications Act of 1996. Some claim that the FCC's universal service fiind- 
ing mechanism is an "unconstitutional tax." Neither claim is true, and both will be 
resolved shortly by the Fifth Circuit Court of Appeals. I urge the FCC's critics to 
allow the legal process to work—^the court will resolve the issue soon enough, prob- 
ably within the next few months. 

I am confident that the coiut will uphold the FCC's rules as lawful and constitu- 
tional. After reviewing the legislative history and the FCC's rulemaking, I will ex- 
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question. 
The Legislative History of 47 U.S.C. §254. 

The 1996 Act was intended to increase the availability of modem teleconununi- 
cations technology to all users. In order to accomplish this goal. Congress adopted 
two complementary mechanisms—competition and universal service. This countir 
has historically recognized that market forces cannot and will not ensure that all 
Americans have access to telecommunication services at affordable rates. Con- 
sequently, long before Congress adopted the 1996 Act, the federal government and 
the states had adopted universal service programs to ensure affordable phone serv- 
ice for residents oi rural areas and other parts of the country with high costs for 
constructing and maintaining telecommunications networks. Similar programs were 
established for the poor. 

Like their predecessors, the authors of the 1996 Act recognized that merely pro- 
moting competition would not alwajfs achieve their goals. Indeed, driving prices to- 
ward costs would make it more difficult to deUver services to all users at affordable 
prices. Consequently, important provisions of the 1996 Act were directed to preserv- 
mg smd enhancing imiversal service, including universal service for schools and li- 
braries. The FCC therefore was directed to both advance universal service and pro- 
mote competition. Properly read, these obligations reinforce one another: competi- 
tion is a means of extending service, universal service offers a means of promoting 
competition, and both advance the goals of higher quality, lower prices, and new 
services. 2 

In enacting Section 254, Congress established a comprehensive federal-state 
scheme to improve current universal service mechanisms and expand them by in- 
cluding schools and libraries, and rural health care providers, for the first time. But 
Congress did not employ a single mechanism to achieve this goal. The Senate bill 
that ultimately became the 1996 Act, S. 652, 104th Cong., 1st Sess. (1995) contained 
two separate provisions to assure comprehensive umversal service. Section 253 
("Universal Service") estabhshed universal service principles and directed the FCC 
to establish a mechanism for telecommunications providers to contribute to univer- 
sal service, and Section 264 ("Telecommunications Services for Certain Providers") 
required telecommunications carriers to provide universal service to schools and U- 
braries and to rural health care providers at affordable rates.^ 

During consideration of S. 652, Section 264 was grafted onto Section 253 as new 
subsection 254(h), and services for schools and libraries, and rural health care, be- 
came part of universal service. But Section 264 was not completely integrated into 
Section 253 to create a single, uniform approach to universal service; instead, it was 
left leu^ely intact, with appropriate cross-references between relevant subsections of 
new Section 254 inserted. Consequently, Congress established three separate uni- 
versal service mechtmisms, one for schools and Ubraries,'' one for rural Health care 
providers,^ smd a third for other classes of subscribers.^ Although they are inter- 
related, they serve different purposes and operate in different ways. 

This was a logical result, because schools and libraries, rural health care provid- 
ers, and individued telephone subscribers all have different needs. In a statement 
on the Senate floor just before the adoption of the 1996 Act, Senator Snowe, chief 
sponsor of what became Section 254(h), noted that the purpose of universetl service 
was to ensure that residents of rural areas should not pay more for essential tele- 
communications services than residents of urban areas. 142 (Dong. Rec. S708 (daily 
ed. Feb. 1, 1996) (statement of Sen. Snowe). But, she added, "there is a widening 
gap between the high expectations of an increasingly technologically driven society 
and the inability of most schools—particularly rural schools—to prepare students 
adequately for tne high-technology future." Id. Therefore, all schools and libraries 
must have affordable access to the Internet and other advanced services. Id. Senator 
Snowe also noted the particular benefits of "telemedicine" technology for rural 
health care. Id. at S708-709. 

The Conference Report on S. 652 identified the particular services that Congress 
intended to be included in universal service for schools and libraries: 

* For a general discussion of how universal service can promote competition, see Reply Com- 
ments of tne National School Boards Association, et al., Federal-State Joint Board on Universal 
Service, CC Docliet 9e-45 at 11-17, filed May 7, 1996. 

^The House counterpart of S.652, H.R. 1555, 104th Cong., Ist Sega. (1995) contained no provi- 
sion equivalent to Section 264 of the Senate bill, although it did list access for educational users 
as a universal service principle in Section 247, "Universal Service." 

*See 47 U.S.C. §§254(cX3) and (hXlXB). 
oSee 47 U.S.C. §§254(cX3) and (hXlXA). 
»See §264(cXl). 
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The ability of K-12 classrooms, libraries and rural health care providers to 
obtain access to advanced telecommunications services is critical to ensuring 
that these services are available on a universal basis. The provisions of sub- 
section (h) will help open new worlds of knowledge, learning and education to 
all Americans—rich and poor, rural and urban. They are intended, for example, 
to provide the ability to browse library collections, review the collections of mu- 
seums, or find new information on the treatment of an illness, to Americans ev- 
erywhere via schools and libraries. This universal access will enstire that no one 
is barred from benefiting from the power of the Information Age. . . . 

New subsection (hX2) requires the FCC to establish rules to enhance the 
availabihty of advanced telecommunications and information services to public 
institutional telecommunications users. For example, the FCC could determine 
that telecommunications and information services that constitute universal 
service for classrooms and libraries shall include dedicated data links and the 
ability to obtain access to education materials, research information, statistics, 
information on Government services, reports developed by Federal, State and 
local governments, and information services which can be carried over the Inter- 
net. 

H.R. CONF. REP. NO. 458, 104th Cong., 2d Sess. ("Conf. Rep.") at 132-133 (1996). 
Thus, Congress expected the FCC to establish a means of delivering advanced 

telecommunications, mcluding access to the Internet, to libraries and individual 
school classrooms. 
The FCC's Universal Service Order. 

The FCC carefully crafted its Order to apply the same considerations that moti- 
vated Congress. It relied on competition as a means of achieving the goals of the 
1996 Act, and also sought to meet the partictilar needs of schools and libraries, 
within Congress's three-part structure. 

In deference to competition, the FCC adopted the principle that universal service 
rules should be "competitively neutral." By this, the FCC meant that its rules 
should not create advantages or disadvantages for particular providers or tech- 
nologies. Order at 147. The FCC's goal, consistent with that of Congress, was to pro- 
mote new technologies that might provide competitive alternatives in rural, insular 
and high cost areas. Order at 150. In other words, it saw universal service as a 
means of promoting competition. The FCC also noted that it already had an obliga- 
tion to adopt competitively neutral rules for service to schools and libraries. Order 
at 587. 

The FCC also developed a detailed factuiil record confirming Congress's judgment 
regarding the special needs of schools and libraries. For example, the Order noted 
that when the rulemaking proceeding began, only ninepercent of all instructional 
rooms were connected to the Internet. Order at 1467, The record also showed that 
many of the computers installed in schools were not connected to any internal or 
external network.' Although as of 1995 49% of schools had local area networks, half 
were used only for administrative purposes, and less than 10% were used to connect 
computers in all classrooms.*' A General Accounting Office report found that over 
half of all schools surveyed reported deficiencies in the number of modems, tele- 
phone lines, and internal conduits for installing connections.' Libraries faced similar 
problems: for example, a 1995 survey showed that in libraries serving communities 
of 100,000 or more, 68.3% had Internet access, but only 23.3% provided public ac- 
cess terminEds.'" Some schools and libraries were making great efforts to take ad- 
vantage of the new technology, but most institutions lagged far behind." 

The record also confirmed Congressional concerns about the consequences of not 
meeting these needs. For example, the record showed that in 1984, 25% of jobs re- 
2uired computer or networking capability, but in 1993, that figure had grown to 

7%.'2 By the year 2000, 60% of jobs are expected to require computer and ad- 
vanced telecommunications skills, and such jobs will pay 10-15% more than oth- 

''Joint Comments of the National School Boards Association, et al., Federal-State Joint Board 
on Universal Service, CC Docket No. 96-45, filed April 10, 1996 CNSBA Comments"), at p. 6 
(citing McKinsey & Co., Connecting K-12 Schools to the Information Superhighway (1995) 
("McKinsey")). 

"Id. 
^General Accounting Office, School Facilities —America's Schools not Designed or Equipped for 

21st Century. B-259609 (Apr. 4, 1995), cited in NSBA Commenta at 6. 
""ALA Comments, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, filed 

April 10, 1996, at 7. 
X NSBA CommenU at 3-4; EDLINC Comments, Federal-State Joint Board on Uniueraai Serv- 

ice, CC Docket 96-45, filed August 2, 1996, at 2-7. 
'* NSBA Comments, at p. 4 (citing McKinsey). 
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ers." But today businesaes must spend large sums training and retraining workers 
because the schools do not have access to the necessary technoloKy.'* 

With these facts in mind, the FCC sought to address the needs of schools and li- 
braries in the most pro-competitive manner permitted by the statute. ^^ 

The plain language of Section 254 and the legislative history of the 1996 Act leave 
no douDt that Congress expected the FCC to tsite the steps needed to foster delivery 
of advanced telecommunications technology—including access to the Internet—di- 
rectly to the classroom. Section 254 ensvires that classes of users with particular 
nee<u, schools and libraries among them, are not left behind because of their loca- 
tion or ability to pay. 

The specific emphasis on advanced services for schools and libraries is critical. 
There would be little educational benefit in establishing discounted rates for tradi- 
tional telephone service to the principal's ofRce. Congress understood what kinds of 
technologies schools and Ubranes need to be effective, and it directed the FCC to 
deliver what is needed, where it is needed. 
The FCC Had the Authority to Adopt the E-Rate Under General Administrative Law 

Principles. 
EDLINC believes that, given the statutory Ifinguage of the universal service provi- 

sions in 47 U.S.C. § 254 and the pro-competitive mandate of the 1996 Act, the FCC 
did exactly what Congress directed it to do. Furthermore, under long-standing Su- 
preme Court precedent, if Congress enacts a statute and fails to address an issue, 
or addresses it in an ambiguous fashion, the administrative agency responsible for 
implementing the statute has broad discretion to do what is necessary to accomplish 
the goals of Congress. >^ 

The Supreme Court has established a two-part test for determining whether an 
agency has acted within its authority. In the Chevron case, cited above, the Su- 
preme Court held that in reviewing an agenc/s decision a court must first examine 
whether the enabling statute is silent or ambiguous on an issue. If the court deter- 
mines that Congress has not addressed a matter, or has not spoken clearly, the 
agency has broad discretion to address the issue. 

The first question, therefore, is always "What does the statute say?" If the agen- 
cy's rule clearly falls within the plain meaning of the law, the rule will be upheld. 
If the rule clearly falls outside the plain meaning, the agency will be overruled. If 
the rule is reasonable in light of the overall purpose of the legislation and addresses 
an issue Congress did not, the rule will again be upheld. 

Thus, even if Congress had not spoken clearly, the FCC would have been acting 
within its lawful authority. In fact, however, as discussed below. Congress spoke 
quite clearly. 
Tfie Structure and Language of Section 254 Demonstrate that Congress Meant Uni- 

versal Service for Schools and Libraries to Encompass Telecommunications Serv- 
ices, Internal Connections and Internet Access. 

Because the services schools and Ubraries need to perform their missions are dif- 
ferent fixim those required to meet general universal service goals or the needs of 
rural health care providers. Congress established three different types of universsd 
service, each comprising different types of services. 

First, in Section 254(cXl), the statute defines universal service in terms of tele- 
communications services only. That section directs the FCC to periodically establish 
a level of service, based on advances in telecommunications and information tech- 
nologies and services, directed at the needs of residentitd subscribers. But this level 
of service is not limited to residential subscribers, because Section 254(cX3) author- 
izes the FCC to extend services under subsection (cKD to schools, libraries, and 
rural health care providers. 

Second, Section 254(cK3) edso authorized the FCC to expand the definition of uni- 
versal service for schogls and Ubraries and rural health care providers beyond that 
in Section 254(cKl); here. Congress did not limit the services under discussion to 
"telecommimications services," but referred to "special services" needed to meet "the 
purposes of subsection (h)." 

"W. at 5. 
'*Id. at 4, citiTig The Children's Partnership, America's Children and the Information Super- 

highway (Sep. 1994). 
'"I would note here that the FCC does not impose any tax or fee on telephone subscribers. 

Telecommunications carriers are required to pay into the universal service mnd because Con- 
gress so required, in 47 U.S.C. § 254(d). Carriers are permitted—but not required—to recover 
those amounts from subscribers, but the FCC imposed no payment other than the Congression- 
ally-mandated payments from carriers 

!« Chevron USA, Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). 



42 

Subsection (h) establishes the basic mechanism for providing special universal 
services to each of the two additional classes. In defining the services to be made 
available to rural health providers in Section 254(hXlKA), Congress again referred 
specifically to "telecommunications services." But Section 254(hKl)(B) is different. 
Instead of using language parallel to that applicable to rural health care providers. 
Congress used the general term "services," clearly indicating that it meant some- 
thing more than just "telecommunications services." 

Therefore, under the statute, basic universal service consists of telecommuni- 
cations services; universal service for rural health care providers consists of basic 
universal service plus additional telecommunications services needed to meet the 
particular needs of rural health care providers;" and imiversal service for schools 
and libraries consists of basic universal service, plus additional telecommunications, 
information, and other services needed to meet the particular needs of schools and 
libraries. Under this three-part structure, the FCC reasonably determined that 
schools and libraries should be eligible for discounted rates for all commercially- 
available telecommunications services, Internet access, and internal connections. 
Order at 11425: 47 C.F.R. §§ 54.502, 503. 

There is little debate about the inclusion of telecommunications services: even the 
FCC's critics generally concede that they are included. But a careful reading of the 
statute demonstrates that Congress must have meant for the FCC to include both 
Internet access and internal connections, as well. 

For example. Congress also explicitly required the FCC to make Internet access 
eligible for discounts. Section 254(hX2XA) directs the FCC to establish rules that 
will "enhance access to advanced telecommunications and information serv- 
ices. . . ." Whether Internet access is an information service, a telecommunications 
service, or some sort of hybrid, is irrelevsmt. The FCC was expressly directed to en- 
hance access to both types of service, and if Internet access does not constitute "ac- 
cess to advanced telecommunications and information services," what does? 

The legislative history confirms that Congress meant for all schools and libraries 
to have access to the Internet. The Conference Report expressly stated that: 

The provisions of subsection (h) will help open new words of knowledge, learn- 
ing and education to all Americans—rich and poor, rural and urban. They are 
intended, for example, to provide the ability to browse library collections, review 
the collections of museums, or find new iniformation on the treatment of an ill- 
ness, to Americans everywhere via schools and libraries. This universal access 
will ensure that no one is barred from the benefiting fi-om the power of the In- 
formation Age. 

Conf. Rep. at 132-133. 
The Report goes on to say: 

New subsection (hX2) requires the FCC to establish rules to enhance the 
availability of advanced telecommunications and information services to public 
institutional telecommunications users. For example, the FCC could determine 
that telecommunications and information services that constitute universal 
service for classrooms and libraries shall include dedicated data links and the 
ability to obtain access to education materials, research information, statistics, 
information on Government services, reports developed by Federal, State and 
local governments, and information services which can be carried over the Inter- 
net. 

Id. at 133.18 
This is clear enough. Given the importance of the Internet as a means of commu- 

nications and as a research tool, the express reference to it in the Conference Re- 
port, and the fact that it is clearly "an advanced telecommunications and informa- 
tion service," not including access to the Internet among the services eligible for dis- 
counts would have defeat4Ml the purpose of Section 254(n).'* 

'^ Indeed, because of this limitation, the FCC did not include full Internet access in the serv- 
ices to be provided to rural health care providers. Instead, the FCC chotte to enhance access to 
the Internet by making only limited toll-free access to the Internet eligible for support. See 
Order at 1630. 

'»See also 142 Cong. Rec. S708 (daily ed. Feb. 1,1996) (statement of Sen. Snowe) ("The Intei^ 
net, the 'information highway,' is increasingly critical to our children and our nation. How can 
we hope to compete in tne world economy if our educational institutions are unable to link with 
a critical telecommunications link?") 141 Cong Rec. S7982 (daily ed. June 8, 1995) (sUtement 
of Sen. Robb) ("Without more affordable rates, schools, by the thousands, will not have ade- 
quate, and, in some cases, not have any access to the Internet."). 

'"A secondary issue is what Congress meant by "enhance access." To "enhance" means to "to 
increase or make greater . . . ; augment." AMERICAN HERITAGE DICTIONARY 434 (1970). Thus, 
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Finally, making Internet access eligible for discounts promotes competition by in- 
creasing the market for such services. If schools and libraries have the financial 
means to purchase Internet access, their entry into the marketplace creates an op- 
portunity for new service providers to compete against established providers. If the 
new providers succeed and expand their markets to other classes of subscribers, 
prices will come down, perhaps even to the point that discounts are not required. 
Presumably, the resulting competition will also engender new services and Higher 
quality. Thus, the FCC's rules advance both competition and universal service, and 
in the process promote the overall goals of Congress. 

Congress also meant for the FCC to include internal connections in the E-rate. 
Section 254(hX2) expressly directs the FCC to do so because it requires the FCC 
to enhance access to "classrooms."^" This choice of words is obviously significant. 
Congress could have referred simply to schools and libraries, as it did in numerous 
other places in Section 254, but it aid not. Any defensible construction of the statu- 
tory provisions must take this choice of words mto account. 

Having concluded that Confess meant for the advanced services under Section 
254(hK2>(A) to be delivered directly to the classroom, the FCC had to decide how 
to comply with the congressional mandate. Presumably one could "enhance access" 
to telecommunications services and information services at the classroom level by 
various means. For example, the FCC could have provided funds for schools to hire 
runners to relay information from a single computer lab or telecommunications con- 
trol center to every classroom in a building. Cn course, this would have been ludi- 
crous, because the entire purpose of the 1996 Act and Section 254(h) was to promote 
the growth of modem technology. 

So the question becomes, how did Congress intend for the FCC to enhance access 
to telecommunications services and information services in classrooms? The FCC 
naturally concluded that it had no realistic alternative but to take steps to ensure 
that those services could be delivered directly to classrooms using technolo^ at 
least as advanced as the services themselves.^' Without internal connections, mdi- 
vidual schools might be able to obtain enhanced access to certain services, but indi- 
vidual classrooms could not. 

Some have claimed that internal connections are not a service. This is incorrect, 
however, because the installation and maintenance of facilities is plainly a service. 
See NARUC v. FCC, 880 F,2d 422, 430-431 (D.C. Cir. 1989) (referring to "inside 
wiring services" and "installation and maintenance services"). What schools and li- 
braries need and what the rules provide are functional networks, which require a 
combination of engineering design, construction, and maintenance services. 

Fiirthermore, as the FCC noted, to find that internal connections are goods and 
not services would create an artificial distinction between purchasing the installa- 
tion of internal connections, and leasing the use of internal connections owned by 
a provider. Order at ^452. This distinction would skew the marketplace in favor of 
entities that maike their facilities available to others, and against entities that use 
their own facilities. This is precisely the kind of distinction the 1996 Act meant to 
erase. See 47 U.S.C. §251. It would also violate the pro-competitive policy of the 
1996 Act. Consequently, the FCC properly included internal connections among the 
services eligible for discounts. 

to enhance is to improve something already available. Internet access is technically available 
everywhere there is a telephone line, although it may be prohibitively expensive or impractical 
to use because of technical limitations. Therefore, the FCC may "increase or "auBment" access 
to the Internet by taking steps to reduce its costs and making it easier to use. Making Internet 
access eligible for discounts enhances access by reducing the cost of the scivice. 

«<Section 254(hX2) .ttates: 
The FCC shall establish competitively neutral rules— 
(A) to enhance . . . access to advanced telecommunications and information services 

for all public and nonprofit elementary and secondary school classrooms, health care 
?iroviderB, and libraries. . . ." (emphasis added), 
n any event, there was little doubt that Congress meant to include internal connections. 

On several occasions lawmakers commented on the need to deliver new services directly to class- 
rooms. See, eM., 142 Cong. Rec. S708 (daily ed. Feb. 1, 1996) (statement of Sen. Snowe) ("Almost 
90 percent of kindergarten through 12th grade classrooms lack even basic access to telephone 
service."); 141 Cong. Rec. S7981 (daily ed. June 8, 1995) (statement of Sen. Rockefeller) ("A 1995 
study by the National Center for Education Statistics discovered, to my shock, that only 3 per- 
cent of classrooms in public schools in America were connected to [the] Internet."). In addition, 
the Conference Report states that in interpreting Section 254(hX2), "the FCC could determine 
that the telecommimications and information services that constitute universal service for class- 
rooms and libraries shall include dedicated data links and the ability to obtain access to [various 
Wpes of materials]." Conf. Rep. at 133. Finally, there wns also clear evidence in the record be- 
fore the FCC of the lack of connections within schools capable of delivering services directly to 
classrooms. NSBA Comments at p. 6 (citing McKinsey). 
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Finally, making internal connections eligible for discounts promotes competition 
because it makes a whole range of services available in individual classrooms, thus 
broadening the market for those services and increasing the number of potential 
competitors. Just as with Internet access, the FCC's decision increases the likeli- 
hood that quality will improve, prices will drop, and new services will become avail- 
able. 

For all these reasons, the FCC clearly acted within its authority in establishing 
the E-rate mechfuiism. 
The E-Rate Is Not an Unconstitutional Tax. 

Some critics of the FCC claim that the E-rate mechanism somehow exceeds the 
agency's authority because it imposes an unconstitutional tax. This argument is 
based on a misreading of the Constitution and flawed reasoning. The Constitutional 
provision in question is Section 7 of Article I, known as the Origination Clause." 
The Origination Clause states that "All Bills for raising Revenue shall originate in 
the House of Representatives . . ." The FCC's critics claim that funds paid into the 
imiversal service fund by telecommunications carriers are taxes, tmd that the Origi- 
nation Clause has been violated because the 1996 Act originated in the Senate, and 
not the House of Representatives.^^ 

The first point to note here is that this argument does not apply only to the E- 
rate, or funds used to support the E-rate. If the Origination Clause was violated, 
then contributions used to support all forms of universal service—including support 
for rates in nu-al and other hign cost areas, as well as the E-rate—are invalid. 

Second, the Origination Clause says nothing about taxes—it refers only to "Bills 
for raising Revenue ..." It is true enough that a tax bill must originate in the 
House of Representatives. But the Telecommunications Act of 1996 was not a tax 
bill. It was an exercise of Congressional power to regulate interstate commerce, and 
happens to include various revenue-related measures necessary to the overall pur- 
poses of the legislation. The Supreme Court has made this distinction between "Bills 
for raising Revenue" and statutes that incidentally raise revenue to support a par- 
ticular program in numerous cases. See, e.g. United States v. Munoz-Flores, 495 U.S. 
385 (1990); MUlard v. Roberts, 202 U.S. 429 (1906); Twin City Bank v. Nebeker, 167 
U.S. 196 (1897). 

In fact, the Court of Appeals for the District of Colxmibia Circuit has alreadjr ruled 
that assessments used to support universal service programs established before the 
1996 Act was adopted were not unconstitutional taxes Tor this very reason. In ALC 
Communications Corp. v. FCC, the D.C. Circuit dismissed an origination clause 
claim, stating that "the assessments at issue are merely transfers from IXC [inter- 
exchange carriers] to high-cost LECs [local exchange carriers] and low-income tele- 

ghone subscribers. They need not be authorized in a revenue bill ori^nating in the 
[ouse since there was no purpose ... to raise revenue to be apphed in meeting 

the expenses and obligations of the Government.'"^3 The court went on to say that 
"universal service assessments fit comfortably within the range of special-purpose 
levies that are consistent with congressional authority to regulate commerce . . . 
and Congress has given the FCC a regulatory mandate sufficiently broad to author- 
ize the assessments." 2^ 

Consequently, the constitutionality of the universal service fund and the E-rate 
is not an issue. 
Conclusion 

As a final note, I believe this issue needs to be put into a practical context. Much 
rhetoric has been expended to attack the E-rate, on various grounds; in reality how- 
ever, the program has broad-based support. 87% of Americans support providing 
discounts to needy schools and libraries; 83% of Americans think that Internet ac- 
cess in schools and libraries will improve educational opportunities for all Ameri- 
cans; 87% of Americans support continuing discounts for ubraries and schools. 

Furthermore, even early critics of the E-rate have changed their tune. Many of 
the incumbent telephone companies expressed opposition in the early days after the 
Order was released; three—GTE, Southwestern Bell, and BellSouth—challenged the 
E-rate in their joint brief before the Fifth Circuit. Southwestern Bell, however, later 

^The critics are forced to make the Constitutional argument because Congress plainly told 
the FCC to require all telecommunications carriers to pay into the universal service fund. 47 
U.S.C. § 254(d) says that every telecommunications carrier that provides interstate services shall 
contribute—the FCC may only grant waivers in limited circumstances. Having failed to convince 
the FCC to grant a waiver, some parties resorted to the unconstitutional tax claim. 

^ALC Communications Corp. v. FCC, 925 F.2d 487 (DC. Cir. 1991), 1991 WL 17222 (unpub- 
lished), quoting Millard v. Roberts, 202 U.S. 429, 436-37 (1906). 

"See id. 
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withdrew its opposition to the B-rate, and BellSouth has withdrawn from the case 
entirely. Furthermore, at oral argument. Counsel for GTE stated in response to a 
question from the bench that the e-rate program "was not a big issue" for the com- 
pany. In addition, the E-rate eiyoys strong support from affected industries: the In- 
formation Technology Association of America, the Information Technology Industry 
Council, and the National Cable Television Association all filed briefs supporting the 
FCC on this point. 

In short, the E-rate is beneficial, lawful and popular. I would be the last person 
to say that the FCC is immune from criticism—but in this instance, the FCC is cor- 
rect and the critics are wrong. 

Thank you again for this opportunity to appear before you. I would be happy to 
answer any questions. 

Mr. GEKAS. We thank the gentleman. We turn to Mr. Miller. 

STATEMENT OF JAMES C. MILLER, IH, COUNSELOR, CITIZENS 
FOR A SOUND ECONOMY, WASHINGTON, DC 

Mr. MILLER. Mr. Chairman, I would like to make five points. 
First, Article 1, section 7 of the Constitution requires all revenue 
measures to originate not only in Congress but in the people's 
house, not in Federal agencies. Second, arguably, the present 
standards constitute an undue delegation of authority to agencies 
for revenue-raising purposes. Thirdly, the language of the bill aa 
written conceivably has a so-called Chadha problem, that is to say 
if you characterize the bill as essentially holding in abeyance an 
agency's authority to promulgate a revenue-raising measure subject 
to congressional approval you may have a constitutional problem. 
But if instead, you give it authority to propose such measures to 
Congress for passage of both Houses and presentment to the Con- 
gress there is not a charter problem. 

Not again, if your language is perceived to be a check of Con- 
gress on the authority they have under statute there could be a 
Chadha problem. 

Fourthly, I think this approach could be expanded and should be 
expanded, that is to say when Federal regulatory agencies promul- 
gate major regulations, say $100 billion a year—excuse me, $100 
million a year—or more in cost to the economy, they should go 
through the same process. That is to say the effectiveness of their 
regulation should be held in abeyance unless and until Congress 
acts to validate them by passage of a joint resolution with present- 
ment to the President. 

The final point I woxild make is that it is a bit of a two-edged 
sword because if you validate such a proposal fi-om an agency, that 
initiative isn't subject to court tests in the same way and for msuiy 
of the reasons that major regulations are commonly tested in the 
courts today—because Congress will have passed it, it would be- 
come a law rather than a regulation that is tested on the standards 
of the Administrative Procedures Act. Mr. Chairman, it seems to 
me that passage of this Taxpayer's Defense Act ought to be a no- 
brainer. 

I don't see any down side and I see up sides. All that you are 
doing here is just reaffirming, it seems to me, what our Founders 
considered to be the appropriate way for the Federal Government 
to raise revenue. 

I will leave it to others to talk about how this has worked in 
practice but I will tell you this: as a former chairman of the Fed- 
eral Trade Commission which I headed for 4 years, a so-called 
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independent agency like the FCC—sometimes I got up in the morn- 
ing and looked at myself in the mirror and I thougnt, you know, 
I work for 535 Members of Congress plus the President of the 
United States. Other days I got up and I looked at myself in the 
mirror and I said, you know, I don't work for anybody. As long as 
I keep within bounds, I can do most anything I want. That is not 
food, accoimtable government. That is not what the citizens of the 

Inited States expect when it comes to the exercising of the taxing 
powers of the Federal Government. You are right, and we ought to 
see passage of this act, Mr. Chairman. Thank you very much. 

[Tlie prepared statement of Mr. Miller follows:] 

PREPARED STATEMENT OF JAMES C. MILLER, III, COUNSELOR, CITIZENS FOR A SOUND 
ECONOMY, WASHINGTON, DC 

The 'Taxpayers Defense Act" presents three constitutional issues. The first is 
basic. Article I, Section 7 begins: "All Bills for raising Revenue shall originate in 
the House of Representatives . . ." The intent of the Founders was clear; all meas- 
ures to raise money to defray the costs of the federal government must originate 
with the Congress, specifically, the "people's body." The revenue measures that give 
rise to The "Taxpayers Defense Act do not originate with the people's body, nor 
even with Congress. They emerge from another branch of government altogether— 
the executive branch or even an "independent," fourth branch. 

Second, under a long line of court cases, there is a strong argument that some, 
if not all, of the revenue measures that give rise to the "Taxpayers Defense Act" 
constitute an unconstitutional delegation of authority to a regulatory agency. That 
is, quite aside from Article I, Section 7, the taxes imposed by regulatoir agencies 
may be unconstitutional because the delegation of such authority may be deemed 
"excessive" or "undue." 

The third constitutional issue relates to the wording of the "Taxpayers Defense 
Act" itself. In short, there may be a "Chadha problem." ^ If the bill's language is con- 
structed so that, notwithstanding anv other provision of law, regulatory agencies 
have no power to levy "taxes," but do have the power to recommend revenue-raising 
legislation to Congress, with initial action by the House of Representatives and final 
presentment to the President, then there is no question. But if the language is con- 
strued to mean that the agencies continue to have "taxing" authority, but tnat their 
actions are subject to a "check" by Congress and the President, then the effort runs 
a risk of being overturned by the Courts. 

The technique employed in the "Taxpayers Defense Act" could be expanded to in- 
clude major non-financial regulations in addition to those that raise money. By rea- 
sonable estimates, the financial burden federal regulatory action imposes on the pri- 
vate sector is a substantial (approximately one-third) fraction of the finsmdal bur- 
den the federal government imposes through ordinary taxes. Moreover, such an ef- 
fort, perhaps limited initially to "major" regulations (for instance, those having a fi- 
nanaal impact of $100 million or more) comd be an important initial step in putting 
together and employing a "regulatory budget," which would greatly improve the 
cost-efiiectiveness and accountability of government. 

However, it must be pointed out that such "ttut" and regulatory measures that go 
through the legislative proposal route, as opposed to being issued under the Admin- 
istrative Procedures Act, would not be reviewable by the courts (except, of course, 
with respect to constitutionality). That is, no matter now sloppy or unfair the proce- 
dures the agency employed to come up with their "tax" or regulatory proposal, or 
how unsubstantial the evidence the agency relied on to support its arguments, fa- 
vorable action by Congress and the President would moot any challenge of the type 
frequently employed in the courts. 

Making it clear that agencies have no authority to apply taxes (as opposed to spe- 
cific user fees) would increase the accountability of government. The "Taxpayers De- 
fense Act" is deserving of support. 

Mr. GEKAS. Thank you. Mr. Schatz, how do you respond to Mr. 
Ames' in his recitation of the authority for the so-called Gore tax? 

Mr. SCHATZ. There is certainly a court challenge at the moment. 
We are not involved with it but it will be of some interest to see 

^Immigration and Naturalization Service v. Chadha, 462 US 919 (1983). 
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how it does come out. I think certainly as Mr. Miller has pointed 
out, we have questions about how Congress has delegated some of 
this responsibility and whether or not that is itself constitutioned. 
I think that is somewhat of the fundamental underlying question. 
The other issue relates to the need for such a large amount of 
money when some 80% of schools already have access to the Inter- 
net. Bill Gates gave $13 million to the State of Louisiana to wire 
all of the libraries Eind we see a lack of oversight from the Congress 
in terms of how the money is really being used. 

There have been a lot of questions raised about whether every- 
body who is getting the money really needs it, whether the organi- 
zations that were set up by the FCC itself, these non-profit organi- 
zations, are themselves of any constitutional validity. Your bill 
would, I think, address these things as they came up a lot more 
effectively than what we have now which is a lack of oversight and 
a much less clear definition of fee versus a tax. 

Mr. GEKAS. Mr. Ames, do you acknowledge that Members of Con- 
gress and Congress as a whole over the years have been very sup- 
1)ortive of Ubraries and of schools countless ways and with count- 
ess billions of dollars over the years. Is there any notion by any 

of the people who support yom* position that those of us who look 
quizzically at what happened with the universal service tax are 
against Ubraries or against  

Mr. AMES. No. 
Mr. GEKAS. But rather that some of us feel that if we want to 

extend additional aid to the libraries of our country we should do 
it as legislators should through deliberation, debate {md final pas- 
sage of and signature by the President of legislation that provides 
for the funding for such ventures. 

It seems Uke Mr. Miller says Uke a no-brainer which is the pref- 
erable way to do it. 

Mr. AMES. Mr. Chairman, if I could just make a couple of points. 
One is, no one is saying that any particular individual or the Con- 
gress in general is not supporting schools and libraries because of 
any particular position that they have with respect to how the FCC 
implemented the statute. But I would like to go back to the lan- 
guage of the statute. I think it is very clear that Congress did di- 
rect the FCC to set up a mechanism to provide these discoimted 
rates and told the FCC to have the carriers pay for it. 

With respect to Congressional oversight, I respectfully disagree 
with Mr. Schatz. I mean Congress was very much involved in over- 
sight of the FCC on this point over the last couple of years. The 
original funding amount set up was $2.25 billion and in response 
to concerns expressed by Congress that amount was reduced spe- 
cifically as part of the oversight process. There were concerns about 
how—he again referred to this organizational structure that was 
set up and again that was addressed in appropriations legislation 
and one of the administrative corporations that had been set up 
was merged into another. 

There have been statements made about funds being used for in- 
appropriate purposes and the GAO has looked into that. They have 
given the FCC and the Universal Service Corporation a clean bill 
of health. They had Price Waterhouse come in and examine that. 
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So I mean there is a lot of, I think, misunderstanding about what 
is actually going on. 

Mr. GEKAS. Clear me up because I have a misunderstanding. The 
telephone subscriber who has this extra charge, is that charge for 
additional services rendered through that subscriber? 

Mr. AMES. Not directly. The charge—what is going on  
Mr. GEKAS. Well, to follow up on my great cross examination 

here. So if that extra charge for the telephone subscriber does not 
benefit or is not a fee for services to be rendered, if it is not a fee, 
what is it if it is not a tax? 

Mr. AMES. Well, let me—there are two issues. I think there are 
two issues there. One is the distinction between a tax and then 
there is the question of what is it that is prohibited by the Con- 
stitution, what is it that has to originate in the House of Rep- 
resentatives. First of all, with respect to the universal service con- 
tribution, I said it is not directly. There may not be a direct benefit 
but the fact is that by making it easier for people in rural areas, 
areas where it is expensive to provide service, that fimd expeinds 
the network and that provides a benefit to me. As a resident of 
Fairfax County, Virginia, I can reach people in South Dsikota or 
Alaska who might otherwise not choose to pay for telephone serv- 
ice, and that is the concept of the universal service fund so there 
is actually a benefit there. 

Now even if it is a tax, let's just say for the sake of argument 
that it is a tax. There is not a constitutional issue here for two rea- 
sons. One is that what the origination clause forbids, it says that 
bills for raising revenue must originate in the House of Representa- 
tives. The 1996 Telecommunications Act was not a bill for raising 
revenue. The revenue portions, in this particular case, the univer- 
sal service fund, are purely incidental to the much larger scheme, 
and the Supreme Court has held on a number of occasions, the Su- 
Ereme Court has said that a bill for raising revenue is a bill that 

as the primary purpose of adopting a tax. 
Now as far as universal service specifically goes, a few years 

back, I think it was in 1995 in the ALC Communications case, the 
D.C. Circuit Court of Appeals specifically said that the prior uni- 
versal service scheme was unconstitutional even though there 
were—the exact same challenge was raised and people said that 
under the prior universal service scheme that that was an uncon- 
stitutional tax and the court said that that was not true. 

Mr. GEKAS. Mr. Ames, I pointedly said at the outset in my open- 
ing remarks that I do not believe nor do I intend as one of the au- 
thors of the legislation to upset, to overthrow the now dreaded re- 
sult of the universal tax, we call tax, for the libraries and schools, 
but rather to look at future events in the Congress and among the 
f)ublic that might require this type of scrutiny. Do you oppose this 
egislation knowing that it granofathers your Uttle baby into per- 

petuity? 
Mr. AMES. Mr. Chairman, first of all, I did catch your comment 

at the outset and we do appreciate that. We have no position. At 
least I am not authorized to take any position with respect to yovu" 
legislation and so I have to say no, we are not opposed to it. 

Mr. GEKAS. All right. Thank you. Although this has been kind of 
a truncated hearing, we have learned a great deal. Now we have 
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a press conference scheduled for 1 p.m. on the Triangle in front of 
the Capitol or back of the Capitol to which Senator Thompson ft^m 
the other chamber is scheduled to appear to add his comments. He 
intends to introduce similar legislation in the Senate. You are all 
invited. Everybody in this room is invited to come to that press 
conference to jeer or cheer, I don't care which. 

We will continue the debate in front of the cameras on the Tri- 
angle on the campus. We thank you for your contributions. In a 
later session of this subcommittee scheduled for this afternoon, I 
will be asking for unanimous consent to include into this record all 
the statements that have been forwarded to us by the witnesses. 
Thank you very much for your help. 

[Whereupon, at 12:10 p.m., the subcommittee was adjourned.] 





APPENDIX 

MATERIAL SUBMITTED FOR THE HEARING RECORD 

PREPARED STATEMENT OF PETER J. SEPP, VICE PREsroENT FOR COMMUNICATIONS, 
NATIONAL TAXPAYERS UNION 

INTRODUCTION 

Mr. Chairman, on behalf of the 300,000 members of National Taxpayers Union 
(NTU), I appreriate the opportunity to submit remarks for the Record in support 
of the Taxpayer's Defense Act. introduced by you and your colleague, J.D. Hayworth. 

In the best of all possible political worlds, the Taxpayer's Defense Act would not 
be necessary legislation. Yet, the modem reality of interest group pressures, bureau- 
cratic power brokers, and an erratic judiciary has given taxpayers cause to fear the 
demise of one of their most cherished principles: no taxation without representation. 
For these reasons, and for reasons to follow, NTU believes that Congress should re- 
affirm this principle through passage of the Taxpayer's Defense Act. 

THE CONSTITUTION SPEAKS LOUDLY AND CLEARLY 

Literally millions of pages of legal opinions, scholarly commentaries, and histori- 
cal accounts have been pubhshed in attempts to clarify the "true meaning" of the 
U.S. Constitution. While there are certainly legitimate interpretation questions sur- 
rounding many facets of that document, there is virtutdly no doubt of the Framers' 
intent to vest the power of taxation in the legislative branch. 

Article 1, Section VTI states that "All Bills for raising Revenue shall originate in 
the House of Representatives, but the Senate may propose or concur with amend- 
ments as on other bills." Article 1, Section VIII, Paragraph 1 states that "The Con- 
gress shall have the power ... To Lay and Collect taxes, duties, imposts, and 
excises . . ." 

These provisions leave Lttle room for manipulation. The former clause uses the 
all-inclusive term of "revenue"—not "taxes," "fees," or "levies"—and makes no legis- 
lative exceptions. The latter is likewise an affirmative, unambiguous grant of power 
and responsibility. 

REPRESENTATIVE GOVERNMENTS HISTORICALLY RESTRICT WHO CAN TAX 

The Founders consciously ceded to Congress all powers of tax lawmaking, great 
and small, out of a longstanding Western notion that truly representative govern- 
ment demands such an arrangement. The Magna Carta of 1215, foisted upon King 
John by taxpaying classes of the time, stipulated that "no scutage or aid . . . shall 
be levied except by the common consent of the realm" rather than decree by the 
Crown. 

Locke's Second Treatise of Government reiterates the point that to tax without 
consent of the people "by themselves or their representatives . . . subverts the end 
of government. 

In 1751, Montesquieu's Spirit of the Law observed that "there can be no liberty 
where the legislative and executive powers are united in the same person, or body 
of magistrates . . ." 

The so-called "Stamp Act Congress" of 1765 adopted a Declaration of Rights and 
Grievances that stipulated "[It] is inseparably essential to the freedom of a people, 
and the undoubted right of Englishmen, that no taxes be imposed on them but with 
their own consent, given personally, or by their representatives." 

These "representatives were not members of the executive branch or judges. Ac- 
cording to the Declaration, "[N]o taxes ever have been, or can be constitutionally im- 
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posed on them but by their respective Legislatures." This distinction carried through 
to the Declaration of Independence and later to the U.S. Constitution. 

IJNELECTED BUKEAUCRACIES ARE UNDEMOCRATIC 

Taking the American people's earnings should be a difficult and contemplative ex- 
ercise for government. The Executive Branch, which is charged with carrying out 
laws that were crafted and deliberated upon by Congress, is not intended to serve 
as a "shadow legislature." Before another dime is added to the record federal tax 
burden, at a minimum Americans should have the abihty to address elected officials 
on the topic, and later hold them accountable. 

This is not some quaint notion held only by those who learned American history 
from a grade-school textbook. Executive Branch officials with years of service have 
voiced similar concerns. 

Former Office of Management and Budget Director Jim Miller wrote: 
The authority to tax has passed through so many hcinds that it is nearly impos- 
sible to seek redress within the poUtical process. . . . Common sense dictates 
that when government officials command resources from taxpayers, those ofB- 
cials should be those we elected to govern. Often this is the reason cited to ex- 
plain why in our system of government 'All Bills for raising Revenue shall origi- 
nate in the House of Representatives.' 

More specifically. Federal Communications Commissioner Harold Purchtgott-Roth 
has objected to the so-called "e-rate" precisely because of its constitutional illegit- 
imacy. According to Paul Misener, Furchtgott-Roth's Senior Legal Advisor: 

We believe [the e-rate] is a tax because it is imposed on some parties for the 
benefit of other parties, which makes it a tax, not a fee. . . . Because it was 
generated by the Federal Conununications Commission and not Congress, we 
beUeve it's an unlawful tax because our Constitution allows only Congress to 
impose taxes. 

Allowing unelected officials to levy taxes on the American pubUc violates any and 
all basic tenets of democratic representation, and many of those officials seem to 
recognize this fact. Congress must now do the same. 

UNACCOUNTABLE TAXES MEAN BIGGER GOVERNMENT 

The Information Age has arguably done more to restrain overt taxation on the 
federal level than any other recent trend. Citizens now have access to documents, 
news, and expert analysis that makes overt tax hikes difficult to conceal, much less 
enact without taxpayers' knowledge. 

Advocates of big government have begun to learn from this development, and are 
now plying their trade in areas such as unfunded mandates and antitrust harass- 
ment. 'Taxation by the imelected is yet another tool of this unseemly trade: 

• The FCC's Universal Service Tax, never affirmed by an act of Congress, now 
costs telephone customers over $2.5 bilhon per year. 

• The National Science Foundation and the Commerce Department have both 
levied or proposed to levy taxes on Internet domain names, again without ex- 
plicit Congressional consent. 

• Buried in the Clinton Administration's "Comprehensive Electricity Competi- 
tion Act" is a provision to enable the Federal Regulatory Energy Commission 
to levy a $3 billion tax. 

• The Department of Transportation has proposed—without Congressional ap- 
proval—to subject new categories of businesses to the hazardous materials 
registration fee, and dramatically increase that fee for others. 

A recent poll by Reader's Digest confirmed that most Americans believe the maxi- 
mum total tax burden that anyone should have to pay to all levels of government 
is 25 percent of income. The actual tax burden of a median-income, two-earner fam- 
ily is now approaching 40 percent. 

All of these proposals, and msuiy others, accompUsh the undesirable goal of forc- 
ing Americans to pay more for government than they would normally agree to pay 
in an environment of visible, accoimtable taxation. 

Yet, how long will it be before the Information Age overwhelms this veil of deceit? 
More to the point, whom will the American people blame when they discover this 
hidden taxation—the faceless bureaucrats who invented these schemes, or the Mem- 
bers of Congress who should have protected citizens firom them? 
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TAXPAYERS DESERVE AN INSURANCE POUCY NOW 

To reiterate, NTU believes that the question of Executive Branch taxation should 
be a moot one. The Constitution is explicit on the matter, and the Judicial Branch 
ought to strike down this abuse of power. In fact, our members eagerly anticipate 
a ruling against the constitutionality of the e-rate, which is currently being Utigated 
in federal court. 

Yet, experience is a sobering check on enthusiasm. After the National Science 
Foundation's Internet domain registration tax was struck down by a federal judge, 
the Commerce Department has since followed suit with a similar tax of its own. 
How many more finite resources will individuals and businesses pour into such chal- 
lenges against the government's multibillion-dollar legal army, before they become 
exhausted? 

Congress can and should take out a taxpayer's "insurance policy" against such a 
legal conundrum, by passing the Taxpayer's Defense Act. Such a law would make 
it more difficult for courts to carve out dangerous exceptions to Congress's authority 
over tax policy. 

In addition, enactment of the Taxpayer's Defense Act could spur similar efforts 
to limit the encroachment of state and local executive agencies upon the tax-writing 
prerogatives of their legislative counterparts. 

As a bonus, the Taxpayer's Defense Act could very well provide a "chilling effect" 
upon the taxing tendencies of the Judicial Branch. Although courts have inflicted 
some overt damage on federal tax policy by mandating or affirming unconstitutional 
taxes, they have wreaked much more havoc upon the public trust at the state and 
local level. A series of court rulings from Ohio to New Hampshire have thrown en- 
tire tax systems into disarray, and have threatened residents with steep new taxes 
on incomes and purchases in many jurisdictions. Congress's resolute stand against 
executive branch taxation could send an important message to these courts. 

CONCLUSION—CONGRESS SHOULD LOOK BACK AND MOVE FORWARD 

To update an old saying, the more things change, the more certain things should 
stay the same. 

As our nation looks hopefully to a new century of prosperity and freedom, Con- 
gress must look back to the solid founding principles of our Republic. The Tax- 
payer's Defense Act provides an important piece of the map that will help to steer 
America towards this vision. 

We look forward to working with Members of the House and Senate to enact thia 
legislation. 

Note: E-Rate Connecting Kids and Communities to the Future is on file with the 
House Committee on the Judiciary, Subcommittee on Commercial and Administra- 
tive Law. 



64 

(Ori^iul Sienntairr iif llembrr) 

106TH CONGRESS 
1ST SESSION H.R. 

IN THE HOUSE OF REPRESENTATRT^S 

Mr. GEKAS introduced tlie following bill; wlijcli w-as referred to tlie Committee 
on  

A BILL 
To amend title 5, United States Code, to provide for 

Congressional review of rules establishing or increasing taxes. 

1 Be it enacted by the Senate and House of Representa- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Taxpayer's Defense 

5 Act". 
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1 SEC. 2. MANDATORY CONGRESSIONAL REVIEW. 

2 Chapter 8 of title 5, United States Code, is amended 

3 by inserting after section 808 the following: 

4 "SUBCHAPTER U—MANDATORY RE\TE\V OP 

5 CERTAIN RULES 

6 *§ 815. Rules Subject to Mandatory Congressional Re- 

7 view 

8 "A rule that establishes or increases a tax, however 

9 denominated, shall not take effect before the date of the 

10 enactment of a bill described in section 816 and is not 

11 subject to re\iew under subchapter I. This section does 

12 not apply to a rule promulgated under the Internal Re\'e- 

13 nue Code of 1986. For purposes of this section, the term 

14 'tax' means a non-penal, mandatorj' payment of money or 

15 its equii^alent to the extent such payment does not com- 

16 peusate the Federal Government or other payee for a spc- 

17 cifie benefit conferred directly on the payer. 

18 "9816. Agency Submission 

19 "Whenever an agency promulgates a rule subject to 

20 section 815, the agency shall submit to each House of 

21 Congress a report containing the text of only the part of 

22 the rule that causes the rule to be subject to section 815 

23 and an explanation of it. An agenc>' shall submit such a 

24 report separately for each such rule it promulgates. The 

25 explanation shall consist of the concise general statement 

26 of the rule's basis and purpose required by section 553 
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1 and such explanatory documents as are mandated by other 

2 statutoiy requirements. 

3 "§817. Approval BUI 

4 "(a) IXTRODUcnox AXD REFERRAL.— 

5 "(1) LNTRODUCTIOX.—Not later tliau 3 legisla- 

6 tive days after the date on which an agency submits 

7 a report under section 816, the M^oritj- Leader of 

8 each House of Congress shall introduce (by request) 

9 a bill the matter after the enacting clause of which 

10 is as follows: "The following agency rule may take 

11 effect:". The text submitted under section 816 shall 

12 be set forth after the colon. If such a bill is not in- 

13 troduced in a House of Congress as pro^'ided in the 

14 first sentence of this subsection, any Member of that 

15 House may introduce such a bill not later than 7 

16 legislative days after the period for introduction by 

17 the Mtgority Ijeader. 

IS "(2) REFERRAL.—^A bill introduced under para- 

19 graph (1) shall be referred to the Committees in 

20 each House of Congress with jurisdiction over the 

21 subject matter of the rule involved. 

22 "(b) PROCEDURE.— 

23 "(1) CONSIDERATION IN THE HOUSE OF REP- 

24 RESENTATI\'ES.— 
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1 "(A)  COiDHTTEE  OR MEMBER ACTION.— 

2 Any committee of the House of Representatives 

3 to which a bill is referred shall report it ^nthout 

4 amendment, and with or \vithout recommenda- 

5 tion, not later than the 30th calendar day of 

6 session after the date of its introduction. If any 

7 committee fails to report the bill within that pe- 

8 riod, it is in order to move that the House dis- 

9 charge  the committee from  fui-ther consider- 

10 ation of the bill. A motion to discharge may be 

11 made only by a Member favoring the bill (but 

12 only at a time designated by the Speaker on the 

13 legislati\e day after the calendar day on which 

14 the Member offering the motion announces to 

15 the House his intention to do so and the form 

16 of the motion). The motion is higlUy prixileged. 

17 Debate thereon shall be limited  to  not  more 

18 than one hour, the time to be di\'ided in the 

19 House equally between the proponent and an 

20 opponent. The previous question shall be con- 

21 sidercd as ordered on the motion to its adoption 

22 without inten'ening motion. A motion to recon- 

23 sider the vote by which the motion is agreed to 

24 or disagreed to shall not be in order. 
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1 "(B) HOUSE ACTIOX.—^After a bill is re- 

2 ported  or a  committee  has been  discharged 

3 from fiirther consideration, it is in order to 

4 move that the House resolve into tlie Commit- 

5 tee of the Whole House on the State of the 

6 Union for consideration of the bill. If reported 

7 and the report has been available for at least 

8 one calendar day, all points of order against the 

9 bill and against consideration of the bill are 

10 waived.   If  discharged,   all   points   of   order 

11 against the bill and against consideration of the 

12 bill are waived. The motion is higlily pri\iieged. 

13 A motion to reconsider the vote by wliich the 

14 motion is agreed to or disagreed to shall not be 

15 in order. During consideration of the bill in the 

16 Committee of the WTiole, the first reading of 

17 the bill shall be dispensed wth. General debate 

18 shall proceed, shaU be confined to tlie bill, and 

19 shall not exceed one hour equally di\ided and 

20 controlled by a proponent and an opponent of 

21 the bin. After general debate, the bill shall be 

22 considered as read for amendment under the 

23 five-minute rule. At the conclusion of the con- 

24 sideration of the bill, the Committee shall rise 

25 and report the bill to the House without inter- 
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1 veiling motion. The previous question shall be 

2 considered as ordered on the bill to final pas- 

3 sage witliout intervening motion. A motion to 

4 reconsider the vote on passage of the bill shall 

5 not be in order. 

6 "(C) APPEALS.—Appeals from deci-sions of 

7 the Chair regarding appUcation of the rules of 

S the House of Representatives to the procedure 

9 relating to a bill shall be decided ^\ithout de- 

10 bate. 

11 "(2) CONSIDERATION IN THE SENATE.— 

12 "(A)  REFERRAL AND REPORTING.—^Any 

13 bill introduced in the Senate shall be referred to 

14 the  appropriate  committee  or  conuiiittees.  A 

15 committee to which a bill has been referred 

16 shall  report  the bill without amendment not 

17 later than the 30th day of session following the 

18 date of introduction of that bill. If any commit- 

19 tee fails to report the bill within that period, 

20 that   committee   shall   be   automatie^ly   dis- 

21 charged from further consideration of the bill 

22 and the bill shall be placed on the Calendar. 

23 "(B) BILL FROM HOUSE.—WTien the Sen- 

24 ate receives from the House of Representatives 
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1 a bill, such bill shall not be referred to commit- 

2 tee and shall be placed on the Calendar. 

3 "(C) MOTION XOXDEBATABLE.—A motion 

4 to proceed to consideration of a bill under this 

5 subsection shall not be debatable. It shall not 

6 be in order to move to reconsider the vote by 

7 which the motion to proceed was adopted or re- 

8 jected, although subsequent motions to proceed 

9 may be made under this paragraph. 

10 "(D) LIMIT OX COXSIDERATIOX.— 

11 "(i) VOTE.—After no more than 10 

12 hours of consideration of a bill, the Senate 

13 shall proceed, Avithout inter\'cning action or 

14 debate   (except  as  permitted  under  sub- 

15 paragraph (F)), to vote on the final dis- 

16 position thereof to the exclusion of all mo- 

17 tions, except a motion to reconsider or to 

18 table. 

19 "(ii) MOTION TO EXTENT).—A single 

20 motion to extend the time for consideration 

21 under clause (i) for no more than an addi- 

22 tional 5 hours is in order before the expira- 

23 tion of such  time  and  shall  be  decided 

24 without debate. 
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1 "(iii) TIME FOR DEBATE.—The time 

2 for debate on the disapproval bill shall be 

3 equally di\ided bet\vecn the Mtgority Lead- 

4 er and the iliuority Leader or their des- 

5 ignees. 

6 "(E)  No  MOTION' TO  RECOALMIT.—A  mo- 

7 tion to recommit a bill shall not be in order. 

8 "(F) DISPOSITION OF SENATE BILL.—If 

9 the Senate has read for the third time a bill 

10 that originated in the Senate, then it .shall be 

11 in order at any time thereafter to move to pro- 

12 ceed to the consideration of a bill for the same 

13 special message received from the House of 

14 Representatives and placed on the Calendar 

15 pursuant to subparagraph (B), strike all after 

16 the enacting clause, substitute the text of the 

17 Senate bill, agree to the Senate amendment, 

18 and vote on final disposition of the House bill, 

19 all without any interN-ening action or debate. 

20. "(G)  CONSIDERATION  OF  HOUSE  MES- 

21 SAGE.—Consideration in the Senate of all mo- 

22 tions, amendments, or appeals necessaiy to dis- 

23 pose of a message from the House of Rep- 

24 resentatives on a bUl shall be limited to not 

25 more than 4 hours. Debate on each motion or 
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1 amendment shall be limited to 30 minutes. De- 

2 bate on any appeal or point of order that is 

3 submitted in connection with the disposition of 

4 the House message shall be limited to 20 min- 

5 utes. Any time for debate shall be equally di- 

6 %'ided and controlled by the proponent and the 

7 mtgority manager, unless the m^ority manager 

8 is a proponent of the motion, amendment, ap- 

9 peal, or point of order, in which ease the minor- 

10 ity manager shall be in control of the time ui 

11 opposition. 

12 SEC. 3. TECHNICAL AMENDMENTS. 

13 (a) HEADIXG.—Chapter 8 of title 5. United States 

14 Code, is amended by inserting before section 801 the fol- 

15 lowing: 

16 "SUBCHAPTER 1—DISCRETIONARY 

17 CONGRESSIONAIJ REMEAY". 

18 (b) REFERENCE.—Section 804 of title 5, United 

19 States Code, Ls amended by striking "this chapter" and 

20 inserting "this subchapter". 

21 (c) TABLE OF SECTIONS.—The table of sections for 

22 chapter 8 of title 5, United States Code, is amended by 

23 inserting before the reference to section 801 the following: 
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"SlBt'HAPTER 1—DISCKETr()X.\KY COXttRESSlIl.NAL REnEW" 

1 and by inserting after the reference to section 808 the fol- 

2 lowing: 

"SIHCILVPTER n—.\L\XDATORY RE\^E^V OP CERT.UX RfLEM 

"813. Rules subject tu mandatory- Congressional rexiew. 
"816. AiTPiioy submLs.sinn. 
••817. Apoiwal bUl.". 
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